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Court of Appeals of the District of Columbia 

l 

i 

No. 5518. 

i 

A. 0. Dille and Edward V. Horen, Appellants, 

vs. 

Samuel Hammond et al. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 50227. | 

i 

Samuel Hammond and S. C. Hammond, Plaintiffs, 

vs. 

A. 0. Dille and Edward V. Horen, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Cpurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

i 

i 

1 Amended Bill of Complaint. 

Filed October 23, 1929. I 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 50227. j 

Samuel Hammond and S. C. Hammond, Plaintiffs, 

vs. 

A. 0. Dille and Edward V. Horen, Defendants. 

To the Justice- of the Supreme Court of thelDistrict of 
Columbia, holding an equity court: 

The plaintiffs respectfully state as follows: j 
1. That the plaintiffs, Samuel Hammond and|S. C. Ham¬ 
mond, are citizens of the United States, and ijesidents of 

1—5518a 
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the state of Florida, and bring this suit in their own rights 
as will hereinafter more fully appear. That the plaintiffs 
are both absent from the District of Columbia. 

2. That the defendants, A. 0. Dille and Edward V. 
Horen, are citizens of the United States, and residents of 
the District of Columbia, and are sued in their own rights 
as will hereinafter more fully appear. 

3. That on the 6th day of September, 1925, one J. Walter 
O’Boyle, then being the owner in fee simple of certain real 
estate hereinafter described, made and executed a mort¬ 
gage of said real estate to one L. M. Petty, for the sum of 
five thousand five hundred dollars ($5,500), and made and 
executed his two certain promissory notes, bearing even 
date with said mortgage, for the sum of Twenty-seven hun¬ 
dred and fifty dollars ($2750) each, payable to the order of 
L. M. Petty one being payable on or before one year after 
date, and the other being payable two years after date, 

each bearing interest at the rate of eight per cent 
2 per annum, payable semi-annually. 

4. That the aforesaid real estate which was sub¬ 
ject to the said mortgage, being in the County of Pasco, 
state of Florida, is described as follows: 

Part of the Southwest Quarter (S. W. Vi) of the South¬ 
east Quarter (S. E. Vi) of Section Twenty-nine (29), 
Township Twenty-six (26) South, Range Sixteen (16) 
East, as follows: commencing at the Northeast corner of 
the Southwest Quarter (S. W. Vi) of the Southeast Quarter 
(S. E. %) of said Section, thence West Thirteen Hundred 
Twenty (1320) feet, thence South Eight Hundred Twenty- 
five (825) feet, thence East Thirteen Hundred Twenty 
(1320) feet, thence North Eight Hundred Twenty-five 
(825) feet to point of beginning, containing Twenty-five 
acres. 

Also part of the Southeast Quarter (S. E. *4) of the 
Southeast — (S. E.T4) of Section Twenty-nine (29), Town¬ 
ship Twenty-six South, Range Sixteen (16) East, as fol¬ 
lows: commencing at the Northwest corner of said South¬ 
east Quarter (S. E. Vi) of the Southeast Quarter (S. E. 
14 ) of said Section and thence run Soutli Eight Hundred 
Twenty-five (825) feet, thence East Four Hundred Forty 
(440) feet, thence South Four Hundred Ninety-five (495) 
feet, thence East Five Hundred Fifty (550) feet, thence 
North Thirteen Hundred Twenty (1320) feet, thence West 
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Nine Hundred Ninety (990) feet, to point ofj beginning, 
containing Twenty-five acres, Less the West Half (W. V 2 ) 
of the East Half (E. V 2 ) of the East Half (E< M>) of the 
Southeast Quarter (S. E. %) of the Southeast Quarter (S. 
E. %), being a strip Three Hundred Thirty (330) feet wide 
East and West and Thirteen Hundred Twenty (1320) feet 
North and South. 

! 

5. That by deed dated September 30, 1925, the said J. 
Walter O’Boyle conveyed the above described property to 
the defendants, A. O. Dille and Edward V. Hqren, and in 
said deed it was provided as follows: 

“This deed is made subject to the following! four mort¬ 
gages, which the second parties assumed and agreed to 
pay, to wit, * * *; and a $5500.00 Mortgage made by J. 
Walter O’Bovle to L. M. Pettv on the 6th dav of Septem¬ 
ber 1925, • • •” ' | 

i 

The said defendants, A. 0. Dille and Edward V. Horen, 
accepted the said deed of conveyance from J. Walter 
O’Boyle, which was delivered to them after it had been 
recorded upon the land records of Pasco County, Florida, 
and the plaintiffs allege upon information and belief, 
3 that the deed has since that time remained and now 
is in the possession of the defendants, and the de¬ 
fendants exercised dominion over and ownership of the 
property after accepting the deed of conveyance as afore¬ 
said. 

6 . Plaintiffs state that they are now the holders in due 
course and for a valuable consideration of the two promis¬ 
sory notes which were secured by the mortgage as afore¬ 
said, said notes having been purchased by thed on, to wit, 
the 15th day of April, 1926, on which date the! said L. M. 
Petty, the original mortgagee, and the party namied as payee 
in said notes, executed an assignment of the mortgage. 

7 . That, a foreclosure proceeding against the property 
which secured this mortgage was instituted on December 27, 
1926, by the holder of the first mortgage, as a result of which 
the property was sold, on August 8, 1927, and t)ie sale was 
confirmed on January 16, 1928, and a Master’C deed was 
executed to M. H. Swafford; that all parties in interest were 
either served by personal service, or in cases where such 

parties were not within the State of Florida,! they were 

i 

i 
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served by publication, and the defendants A. 0. Dille and 
Edward V. Horen were served by publication; that the fore¬ 
closure sale of said property did not bring a sufficient 
amount to pay anything on account of the notes owned by 
the plaintiffs, and that the full sum of Five thousand five 
hundred dollars ($5,500), with interest at the rate of 8% per 
annum from September 6, 1925, is due and owing to the 
plaintiffs. 

8 . That it was also provided in the said mortgage from 
the said J. Walter O'Boyle to the said L. M. Petty as fol¬ 
lows : 

“And the said party of the first part hereby further cove¬ 
nant-, promises and agrees to and with the party of the 
second part * * * to pay all costs, charges and ex¬ 

penses in collecting the money hereby secured, including 
a reasonable attorney’s fees and commissions, whether col¬ 
lected bv foreclosure or otherwise, and anv and all monevs 
paid out by the said party of the second part, by reason 
of the default of the party of the first part to pay the 
moneys so stipulated, shall draw interest at the same 
4 rate as the promissory note aforesaid, and said 
moneys necessarily paid by the party of the second 
part shall be secured by this mortgage.” 

That tlie promissory notes hereinbefore described also 
provided as follows: 

“Xow should it be necessary to collect this note through 
an attorney, either of us, whether maker, security or en¬ 
dorser on this note, hereby agree to pay all costs of such 
collection, including a reasonable attorney’s fee.” 

9. The plaintiffs further state, upon information and be¬ 
lief, that the said J. Walter O’Boyle, who was mortgagor 
and maker of the notes, departed this life several months 
prior to the time of the filing of the original Bill of Com¬ 
plaint, and plaintiffs further state that investigation dis¬ 
closes that no person has applied for administration of his 
estate in the District of Columbia, and that there is no legal 
representative of the said J. Walter O’Boyle, deceased, in 
the District of Columbia, upon whom process could be 
served in this action, and that plaintiffs are advised and be¬ 
lieve that the said J. Walter O'Boyle, deceased, left no 
assets nor any estate upon which the plaintiffs can recover, 
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I 

for all of which reasons, the said J. Walter (j) ’Boyle, de¬ 
ceased, has not been made a party defendant in! this case. 

10. Plaintiffs further state that they have nd plain, ade¬ 
quate and complete remedy at law, so far as! the late J. 
Walter O’Bovle is concerned, for the reasons afbresaid, and 
that they have no plain, adequate and complete remedy at 
law against the defendants because the plaintiffs were not 
a party to the assumption of the mortgage and jtlieir agree¬ 
ment to pay same by the defendants, and plaintiffs aver 
that only a Court of Equity has jurisdiction toienforce the 
assumption and agreement which was made byithe defend¬ 
ants for the benefit of the plaintiffs. 

Wherefore the premises considered, plaintiffs pray: 

1 . That the United States writ of subpoena issue from this 

Court commanding the defendants, A. 0. Dille and 
5 Edward V. Horen, to appear and answer the exi¬ 
gencies of this bill of complaint. 

2 . That a decree be passed herein for the payment by the 
defendants to the plaintiffs of the proper amount! which may 
be found to be due, including principal and interest on the 
notes which were secured by the mortgage, and! reasonable 
attorney's fee and costs and charges expended by the plain¬ 
tiffs in connection with the collection of said amojint, as pro¬ 
vided in the mortgage, and in the promissory notes. 

3. That all necessarv rules and orders issue as! mav be re- 

«/ 

quired to execute the prayers of this bill of complaint. 

4. And for such other and further relief as to the Court 
mav seem just and proper. 

SAMUEL HAMMOND, 

S. C. HAMMOND, 

By LEON PRETZFELDER. 

LEON PRETZFELDER, j 

Attorney for Plaintiffs. 

District of Columbia, ss: 

i 

I do solemnly swear that I have read the j foregoing 
Amended Bill of Complaint by me subscribed, and verily 
believe the facts stated in the Pleadings to be trufe; that the 
said plaintiffs, Samuel Hammond and S. C. Hammond are 
both absent from the District of Columbia; that; I am the 
duly authorized agent and attorney of the said Samuel 


i 
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Hammond and S. C. Hammond with authority to make this 
affidavit and file these proceedings. 

LEON PRETZFELDER. 

Subscribed and sworn to before me this 21st day of Octo¬ 
ber, 1929. 

[seal.] i GRACE SHROPSHIRE, 

Notary Public , D. C. 

6 Joint and Several Answer of Defendants. 

Filed November 9,1929. 


Come now the defendants A. 0. Dillie and Edward B. 
Horen, (improperly sued herein as Edward V. Horen) sav¬ 
ing and reserving to themselves all manner of defense 
which may be interposed to the amended bill of complaint 
filed herein bv wav of motion to strike for legal insufficiencv 
therein apparent, as well also as all rights they may have 
to interpose a defense as by motion to strike because of 
laches apparent upon the face of the amended bill, answer¬ 
ing so much of said amended bill as they are advised it is 
necessary and proper for them to make answer to, say: 

(1) In answer to paragraph 1 of said bill of complaint, 
these defendants having no personal knowledge concerning 
the parties plaintiff herein neither admit nor deny the aver¬ 
ments in said paragraph, and therefore require of the 
plaintiffs strict proof of the averments therein contained. 

(2) These defendants admit the averments of paragraph 
2 of said bill. 

(3) In answer to paragraph 3 of said bill of complaint, 
these defendants say that they have no personal knowledge 
as to the matters and things therein alleged, and they can 
neither admit nor deny the averments of said paragraph 
and therefore demand strict proof of each and every aver¬ 
ment therein contained. Further answering said para¬ 
graph, they say that if the said J. Walter O’Boyle on the 
6 th day of September, 1925, owned in fee simple the real 
estate therein mentioned and executed the mortgage therein 
mentioned, they had no knowledge thereof and that the true 
relationship of these defendants in connection with said 
property will be more fully explained in their answer to 
paragraphs 5, 6 and 7 of this bill. 
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(4) In answer to paragraph 4 of said bill, tltase defend¬ 
ants say that they have no personal knowledge of the 

7 matters and things therein referred to; other than 
what is stated by them in answer to paragraphs 5, 6 

and 7 of the bill, and they therefore demand strict proof of 
the averments contained in said paragraph 4. .Further an¬ 
swering said paragraph, these defendants say that they 
believe that the real estate in said paragraph mentioned is 
a part of the real estate referred to in ‘ 1 Exhibits A” and 
“B” attached to this answer. 

(5) In answer to paragraph 5 of said bill, tllese defend¬ 
ants say they deny that the said J. Walter 0’Boyle, with 
the knowledge, consent or approval of these j defendants, 
conveyed the said property to these defendant^; that they 
deny they accepted from said J. Walter O’Boyle the deed 
of conveyance mentioned in paragraph 5 of said bill or any 
other deed of conveyance with reference to s^id property 
in the sense that they were to be bound thereby. They 

denv that thev or either of them have exercised dominion 
* * 

over and ownership of the property in said paragraph 
mentioned but allege the facts to be that on 0r about the 
22d day of September, 1925, the said J. Walteij O’Boyle at 
said time, being a dealer in real estate in the State of 
Florida, approached these defendants with a proposition to 
purchase a certain option contract which the skid O’Boyle 
then had on the property mentioned in “Exhibits A” and 
“B” of this answer, and which these defendants sav thev 
believe is a part of the real estate mentioned apd described 
in paragraph 4 of the bill of complaint. That at said time, 
to-wit, about the month of September, 1925; there had 
arisen a custom of buying and selling option contracts to 
purchase real estate in Pasco County, State of Florida, and 
that under said custom, persons buying said option con¬ 
tracts did not contemplate taking of title to Iproperty in 
themselves, but held said contracts for the purpose of re¬ 
sale. That on or about said date, to-wit, the! 22d day of 
September, 1925, acting in conformity with the 

8 aforesaid custom, the said J. Walter O’Bovle ex- 
hibited to these defendants a contract of purchase 

executed between himself and one certain Harlan E. Gibbs, 
copy of which said contract is hereto attached jand marked 
“Defendants’ Exhibit A” which they pray maf be read in 
connection herewith and considered as a part of this their 
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answer. That as will appear by reference to said “Exhibit 

A”, the property therein described was alleged to contain 

fifty (50) acres of land, forty (40) of which were situated 

on the east of the Dixie Highway and ten (10) acres of 

which were supposed to be situate on the opposite side of 

Anclote River; that the terms and conditions of purchase 

are fullv set out in “Exhibit A”. Thev further sav that 
*> * 

relying on the custom aforesaid, that the said defendants 
on, to-wit, the 22d day of September, 1925, entered into a 
contract in writing with the said J. Walter O'Boyle to pur¬ 
chase the option held by the said J. Walter O’Boyle under 
the contract herein referred to as 4 ‘Exhibit A” copy of 
which said contract between themselves and the said J. 
Walter O’Bovle is hereto annexed and marked “Defendants’ 
Exhibit B”, which they pray may be read in connection 
with this their answer, and considered as a part thereof. 
They further say that as appears by reference to said Ex¬ 
hibit B”, no agreement whatsoever was made between these 

defendants and the said J. Walter O’Bovle wherebv the 

* » 

said J. Walter O’Boyle was to take title to said property 
and to execute any mortgages thereon and that the entire 
agreement between these defendants and the said J. Walter 
O’Bovle is fullv set forth in “Exhibits A" and “B”, and 
these defendants sav that at the time said agreement was 
made they had no knowledge whatsoever that the said J. 
Walter O’Boyle had on September 6, 1925, taken title to 
said property or any part thereof and executed the mort¬ 
gage in said bill of complaint mentioned. They further say 
that in entering into this contract, they did so for the 
9 sole purpose of re-selling said option as expressed in 
the third paragraph of “Exhibit B” as follows: 

“The object of the assignment of the above contract is 
for the purpose of re-sale of the property taken under said 
contract at a price to be agreed upon by the parties hereto.” 

They further say that on or about the 26th day of Sep¬ 
tember, they paid to the said J. Walter O’Boyle on account 
of said option agreement the sum of Eight Thousand Six 
Hundred Sixty-six Dollars, Sixty-six Cents ($8,666.66); 
that at no time did the said J. Walter O’Boyle inform them 
that he had taken title to said property and had placed 
thereon the mortgages in the bill of complaint mentioned; 
that shortly after the entering into of said contract with 
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said O’Boyle, as set out in “Exhibit B”, tlies^ defendants 
realized that it would be impossible to make aijiy profit out 
of said option contract and that they notified the said J. 
Walter O’Boyle that they would not exercise! their rights 
under said agreement; that said notice was given to the 
said J. Walter O’Boyle sometime during the months of 
February and March, 1926; that sometime during the latter 
part of the month of March, 1926, the said J. Walter 
O’Boyle sent to these defendants a notice from! some bank¬ 
ing institution in the State of Florida with respect to in¬ 
terest due on the property mentioned in said 4 ‘Exhibits A” 
and “B”, which said interest these defendants believe to 
be interest due on a first mortgage then upon said prop¬ 
erty; that upon receipt of this notice, they agjain notified 
the said J. Walter O’Boyle that they would }iot exercise 
their rights under said contract, that they were!not respon¬ 
sible for any interest thereon and refused to pay the same. 
They further say that the said J. Walter O’BoyJe, so far as 
their rights under “Exhibits A” and “B” appear, had no 
right or authority either at law or in fact from these de¬ 
fendants to take title to said property, or in any way en¬ 
cumber the same, and that these defendants had no 
10 notice whatsoever of the existence of the deed men¬ 
tioned in paragraph 5 of this bill of confplaint until 
it was received by one or the other of them through the 
United States mails, and these defendants Cannot sav 
whether thev received same from said 0’Bovie, from the 
Recorder of Deeds, or from what source it cam<p; that they 
remember receiving a bunch of papers in connection with 
this agreement sometime during the month of IJuly, 1926; 
that said papers were by them filed away without inspec¬ 
tion and that thev did not know as a fact that |a deed had 

* 

been executed and recorded conveying to these |defendants 
the property in the bill of complaint mentioned! containing 
a proviso as to the assumption of mortgages as set out in 
paragraph 5 of the bill until they delivered th£ aforesaid 
papers to their present attorney a few days before filing the 
bill of complaint herein, and were advised by him that 
among said papers was a deed from J. Walter OfBoyle pur¬ 
porting to convey the said land to these defendants and 
containing a provision under which these defendants pur¬ 
ported to assume the mortgages mentioned in paragraph 5 
of the bill of complaint. These defendants therefore deny 


i 
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that they ever accepted said deed in the legal sense that 
they were to accept a conveyance of said property and as¬ 
sume any obligation on account thereof, and they deny that 
the deed was delivered to them for the purpose of binding 
these defendants as a matter of law to assume and agree to 
pay said mortgage, and they deny that as a result of said 
deed coming into their possession, that they have exercised 
any dominion, control or ownership over said property or 
that they have paid interest or taxes thereon, but on the 
contrary, as aforesaid, these defendants repudiated any 
liability in connection therewith prior to the time when the 
plaintiffs allege that they became possessed of the notes 
herein sued upon. These defendants further say that the 
first knowledge which they had of the plaintiffs connection 
with this transaction was when they received a letter 
11 from counsel for plaintiffs dated August 28, 1929, in 
which they were advised that the plaintiffs were the 
owners and holders of the notes herein sued upon and de¬ 
mand made for the payment hereof. These defendants 
therefore say that by reason of tlie inaction of the plaintiffs 
with respect to enforcing said notes for the period of time 
between the date they acquired same and August 28, 1929, 
that said plaintiffs are now estopped by laches from re¬ 
covering against these defendants in a Court of Equity, and 
from enforcing the rights by them claimed in the bill of 
complaint. 

(6) In answer to paragraph 6 of the bill of complaint, 
these defendants have no knowledge of the matters and 
things therein stated, and therefore neither admit nor deny 
the averments in said paragraph contained and if same be 
material, require strict proof thereof. 

(7) In answer to paragraph 7, these defendants say they 
have no knowledge of the matters and things therein stated, 
and therefore can neither admit nor denv the averments of 
said paragraph but if the same may be material, they de¬ 
mand strict proof thereof. 

(S) In answer to paragraph 8 of said bill of complaint, 
these defendants say that they have no personal knowledge 
of the matters and things therein alleged, and can therefore 
neither admit nor deny the same but if the same be ma¬ 
terial, they demand strict proof thereof. 

(9) In answer to paragraph 9 of said bill, these defend¬ 
ants have no personal knowledge of the matters and things 
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therein alleged although they have been informed that the 

said J. Walter O’Boyle did depart this life seyeral months 

prior to the filing of this suit, and upon such! information, 

they admit that the said J. Walter O’Boyle was at the time 

of the filing of the suit deceased. As to ill other mat- 

12 ters and things in said paragraph conjtained, these 

defendants neither admit nor dcnv that same and if 

* 

same be material, they demand strict proof thereof. 

(10) In answer to paragraph 10, these defendants say 
that they are advised by counsel that the averments therein 
contained are purely matters of law which they do not have 
to answer, admit, or deny. 

(11) Further answering said amended bill of complaint 
and each and every paragraph thereof, these defendants 
reiterate what they have said in the foregoing paragraphs 
of this their answer, denying that they at any time assumed 
or agreed to pay, or intend to assume or agrc*e to pay the 
mortgage debt described in the bill of complaint, and that 
thev did not know of the existence of anv mortgage indebt- 
edness in connection with the property described in the bill 
of complaint which they were supposed to hgve assumed 
and agreed to pay until they received, as aforejsaid, a letter 
from counsel for the plaintiffs dated August 28',; 1929. They 
allege and aver the fact to be that the plaintiffs jin this cause 
have never at any time made any claim or deno[and whatso¬ 
ever upon these defendants in connection with; any alleged 
indebtedness from them on account of the transaction sued 
upon until the date of the aforesaid letter from counsel for 
plaintiffs to these defendants, and they therefore spe¬ 
cifically and affirmatively assert that under the equitable 
doctrine of laches, these plaintiffs, because of their inaction 
in respect to making claims against these defendants are 
not entitled at this time to maintain their bill of complaint 
against these defendants. 

Having fully answered the said bill of complaint and each 
and every paragraph thereof, these defendant^ pray to be 
hence dismissed with their costs in this behalf most un- 
justlv sustained. 

A. 0. DILLE, 

EDWARD B. HOREN, 

Defendants . 

PALMER, DAVIS & SCOTT, 

WM. J. NEALE, j 

Attorneys for Defendants . 
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13 City of Washington, 

District of Columbia, ss: 

A. 0. Dille and Edward B. Horen, being on oath duly 

sworn, do depose and say that they have read the foregoing 

and annexed answer bv them subscribed; that thev know 

* * * 

the contents thereof, and that the matters and things 
therein stated as true are true in fact, and those matters 
and things therein stated as upon information and belief, 
thev verily believe to be true. 

A. 0. DILLE. 

EDWARD B. HOREN. 

Subscribed and sworn to before me this 8th day of No¬ 
vember, 1929. 

[seal.] ANNA M. KRAUS, 

, Notary Public, D. C. 

Service of Copy of foregoing answer acknowledged this 
8 th dav of November, 1929. 

LEON PRETZFELDER, 

Atty. for Plaintiffs. 

4 ‘Defendants’ Exhibit A.” 

Copy. 

Agreement for Deed. 

Articles of Agreement, Made this First dav of August in 
the year of our Lord one thousand nine hundred and 
twenty five Between Harlan E. Gibbs, party of the first 
part, and J. Walter O'Boyle, party of the second part, 
Witnesseth, That if the said party of the second part 
shall first make the payments and perform the covenants 
hereinafter mentioned on his part to be made and per¬ 
formed, the said party of the first part hereby cove- 

14 nants and agrees to convov and assure to the said 
party of the second part, in fee simple, clear of all 

incumbrances whatever, including right of dower, by a 
good and sufficient deed with abstract, the lot, piece or 
parcel of ground situated in the county of Pasco, State of 
Florida, known and described as follows, to-wit; Sec. 29, 
Township 26, Range 16 E, containing fifty (50) acres more 
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or less, forty of which lie east of and bordering on Dixie 
Highway, running back to the Anclote River arid ten acres 
on the opposite side of Anclote, in other words the Anclote 
River runs through the said fifty acres, being the same land 
under contract by Harlan E. Gibbs from L. M. Petty. 

And the said party of the second part hereby covenants 
and agrees to pay to the said party of the first part the sum 
of Twenty Seven Thousand Five Hundred ($27,500) Dol¬ 
lars, in the manner following: Five Hundred ($500.00) Dol¬ 
lars cash, receipt of which is hereby acknowledged and 
Eight Thousand Six Hundred Sixty Six Dollars and Sixty 
Seven Cents ($8,666.67) on delivery of deed; Nine Thou¬ 
sand One Hundred Sixty Six Dollars and sixfy six cents 
($9,166.66) on August 1, 1926; and Nine Thousand One 
Hundred Sixty six Dollars and Sixty Six Cents i ($9,166.66) 
on August 1, 1927, with interest at the rate of 8 |per centum 
per annum, payable semi-annually on the whole sum re¬ 
maining from time to time unpaid, and to pay all taxes and 
assessments or impositions that may be legally levied or 
imposed upon said land subsequent to the jyear 1925, 
Dollars during the term of this agreement. And in case 
of the failure of the said party of the second part to make 
either of the payments or any part thereof, or to perform 
any of the covenants on his part hereby made and entered 
into, for the space of 30 days, this contract shall, at the 
option of the party of the first part, be forfeited and 
15 terminated, and the party of the second shall forfeit 
all payments made by him on this contract; and such 
payments shall be retained by the said party of the first 
part in full satisfaction and liquidation of all damages by 
him sustained, and said party of the first partj shall have 
the right to re-enter and take possession of the premises 
aforesaid without being liable to any action thferefor. In 
event of any litigation said party of the second part agrees 
to pay all costs, including a reasonable attorney’s fee. 

It is mutually agreed by and between the parties hereto, 
that the time of payment shall be an essential part of this 
contract, and that all covenants and agreements herein con¬ 
tained shall extend to and be obligatory upon! the heirs, 
executors, administrators and assigns of the respective 
.parties. 
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In witness whereof the parties to these presents have 
hereunto set their hands and seals the day and year first 
above written. 

(S.) HARLAN E. GIBBS. [seal.] 

(S.) J. WALTER O’BOYLE, [seal.] 

Signed, sealed and delivered in the presence of 

(S.) ARIRLLA M. FLETCHER. 

(S.) W. P. GROVE. 

(S.) ARIRLLA M. FLETCHER. 

(S.) W. P. GROVE. 

(Note. —Must be two witnesses to each signature.) 

(Endorsed on Back.) 

For and in consideration of the sum of Five Hundred 
Dollars ($500.00) Sept. 23-25, I hereby assign all of my 
right title and interest in the within contract to A. O. Dille 
and Edward B. Horen, and a further consideration of a 
contract entered into by A. O. Dille, Edward B. Horen and 
J. Walter O’Bovle dated Sept. 22, 1925. 

(S.) | J. WALTER O’BOYLE. 

16 “Defendants’ Exhibit B.” 

Copy. 

This agreement, made this 22 day of September, 1925, by 
and between A. 0. Dille and Edward B. Horen, parties of 
the first —and J. Walter O’Boyle, party of tlie second part, 
all of the District of Columbia. 

Witnesseth that for and in consideration of the sum of 
Five Hundred Dollars ($500) paid by the parties of the first 
part to the party of the second part, the receipt of which is 
hereby acknowledged. The party of the second part agrees 
to assign a contract for the sale of land in the State of 
Florida, made between Harlan Gibbs and J. Walter 
O’Boyle, dated August 1st, 1925, said land being fully de¬ 
scribed in said contract. The parties of the first part agree 
to carry out the covenants of said contract upon the de¬ 
livery of an abstract mentioned in said contract which is to 
show said title good of record according to the laws and 
customs of the State of Florida. 
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The object of the assignment of the above contract is for 
the purpose of resale of the property taken under said con¬ 
tract at a price to be agreed upon by the parties hereto. 

It is further agreed that any profits made by tie resale of 
said property shall be divided in the following manner after 
the payment of ten per cent of said profits to Wm. S. Mc¬ 
Carthy, his heirs and assigns, for services performed, com¬ 
missions on money received as cash profits for;said prop¬ 
erty, three-eight-s of said profit shall be paid to jA. 0. Dille, 
three-eight-s to Edward B. Horen, and one-fqurth to J. 
Walter O ’Boyle. The Five Hundred Dollars ($5p0.00) paid 
under this agreement shall be a part of the purchase price. 

It is further agreed that for the final ratification of this 
contract the said parties of the first part, or either of them 
shall have until the sixth day of October, 1925, to 
17 visit and inspect the said property, accept or reject 
same by wire or letter to party of the second part, 
and if rejected the Five Hundred Dollars ($500.00) shall be 
returned and the sale declared cancelled. 

In witness whereof the parties to these prebents have 
hereunto set their hands and seals the day and year first 
above written. 


(S.) 

A. O. DILLE. 

[seal.] 

(S.) 

EDWARD B. HOREN. 

[seal.] 

(S.) 

J. WALTER O’BOYLE. 

[seal.] 


Signed, sealed and delivered in the presence of 


This contract made in quadruple. 

18 Findings of Fact and Conclusions of Law . 

i 

Filed June 26,1931. 

* * # # # # • 

The Court makes the following Findings of Fajct: 

1 . That the plaintiffs Samuel Hammond and $. C. Ham¬ 
mond on April 15th, 1926, purchased for full value and in 
due course, from L. M. Petty two notes in the sum of Two 
thousand seven hundred and fifty dollars ($2,750) each, 
bearing interest at 8%, said interest having beep adjusted 
to March 6th, 1926, said notes being secured by a mortgage, 
and the said L. M. Petty executed an assignment of said 
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mortgage under said date, and the said plaintiffs are the 
owners of said notes. 

2. That the said mortgage notes were secured by a mort¬ 
gage on a tract of forty acres of land situated on the 
Anclote River in Florida, referred to as the “ Anclote River 
Tract”. 

3. That on August 1st, 1925, J. Walter O’Boyle, now de¬ 
ceased, contracted with Harlan E. Gibbs that the said 
O’Boyle would purchase from said Gibbs on terms and con¬ 
ditions therein named a fifty acre tract of ground on the 
Anclote River being the same land under contract by said 
Gibbs from L. M. Petty. 

4. That on September 22nd, 1925, a contract was entered 
into between the said O’Boyle and the defendants A. 0. 
Dille and Edward B. Horen, whereby the said defendants 
agreed to carry out the provisions of the contract between 
O’Boyle and Gibbs dated August 1st, 1925, and on Septem¬ 
ber 23rd, 1925, the said O’Boyle assigned said contract to 
the defendants. 

5. That shortly thereafter the defendants paid to the said 
O’Bovle the sum of Eight thousand six hundred and sixtv- 
six dollars and sixty-six cents ($8,666.66) and sent him to 

St. Petersburg, Florida for the purpose of making 
19 a settlement and obtaining a deed to said property. 

6 . That on September 28th, 1925, O'Boyle made a 
settlement of the deal; that a cloud on title was upon ten 
acres of said tract, the possibility of which fact was known 
to all the parties when the contract was signed on Septem¬ 
ber 22nd, 1925, and on said 28th day of September a deed 
was given bv L. M. Pettv and wife to said O’Bovle, convev- 
ing forty acres of said tract, the said deed being ante dated 
September 6th, 1925 for purpose of adjusting interest on 
the closing of another deal involving the same property as 
of date September 6th, 1925, but the deed was not made, 
executed nor delivered until September 28th, 1925; and was 
recorded on the land records on October 9th, 1925; that 
O’Boyle paid the sum of Eight thousand six hundred and 
sixty-six dollars and sixty-six cents ($8,666.66) as the cash 
payment for said deed, and assumed existing mortgages 
totaling Four thousand dollars ($4,000) and gave addi¬ 
tional mortgages representing deferred payments of the 
purchase price, one of which was the mortgage assigned to 
the plaintiffs, which said mortgage was ante dated Septem- 
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ber 6th, 1925 to conform with the date of said deed from 
Petty to O’Boyle, but was not made, executed akid delivered 
until September 28th, 1925, and was recorded!on the land 
records on September 30th, 1925. 

7. That the defendants agreed to pay Twenty-seven 
thousand live hundred dollars ($27,500) for fifty acres, and 
that the settlement price was Twenty-twp thousand 
($22,000) for forty acres, which is a reduction!of the price 
of ten acres at the rate of Five hundred and fifty dollars 
($550.00) per acre, and said reduction was reflected in a 
decreased amount of deferred purchase price from that 
which the defendants had agreed to pay. 

8 . That on the 30th day of September, 1925, a supple¬ 

mental contract was entered into betweeri L. M. Petty 
20 and wife and Harlan Gibbs, referring to Original con¬ 
tract entered into between the parties oh the 6th day 
of July, 1925, for the conveyance of fifty acpes of land, 
being the same land herein involved, and calling attention 
to the fact that it was understood at the time s^id contract 
was made that there was a cloud upon the title to ten acres 
of said land, and providing for the conveyance of forty 
acres which were clear, and providing an escrow arrange¬ 
ment as to the other ten acres, until such time| as the title 
had been cleared. 

9. That on the 30th day of September, 192^, an assign¬ 
ment of contract was made by Harlan Gibbs arid wife to J. 
Walter O’Boyle, assigning the rights of said Gibbs into his 
contract with Petty, dated July 6th, 1925, so far as the con¬ 
tract applied to forty acres of land. 

10. That on the 30th day of September, 1925, the said 

O’Bovle made and executed a deed to the defendants con- 
veying to them the same land w T hich had been ponveyed to 
him by said Petty which deed stated that it wap made sub¬ 
ject to the four mortgages on the land conveyed, which the 
second parties assumed and agreed to pay, describing them, 
and among which was the one on which plaintiff $ seek recov¬ 
ery, which said deed was recorded on the land records on 
the 9th day of October, 1925. ! 

11. That the object of defendants in purchasing the land 
w r as to resell at a profit; that O’Boyle was to receive one- 
fourth (%) of the profit upon resale; that the resale price 
was subject to agreement between 0’Boyle, Dille! and Horen; 

2—5518a 
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that O’Boyle listed the property for sale with several real 
estate agents in St Petersburg, Florida, promptly after the 
deal was closed, in the name of Dille & Iloren, owners, by 
himself as their agent; that fruitless efforts were made by 
said agents to sell the property. 

12 . That the defendants on September 22nd, 1925, ex¬ 
pressed their confidence in 0’Boyle’s judgment and 

21 sent him to Florida with the money with which to 
settle the deal, and obtain a deed without an inspec¬ 
tion by them; that the defendant Horen, during the first part 
of October, with his wife, went to Florida and accompanied 
by O’Boyle inspected the land and expressed satisfaction 
with the deal. 

13. That O’Bovle during the years 1926 and 1927, at the 
request of plaintiffs and holders of the other mortgages, in¬ 
terest and principal on which had matured or were matur¬ 
ing, took up with the defendants on numerous occasions the 
question of settlement; that they made promises to adjust 
the matters which were not kept; that they asked O'Boyle to 
ascertain what discounts could be obtained on the mort¬ 
gages, but made no offers, and that O’Boyle endeavored to 
obtain a quit claim deed from them so he could refinance 
and handle the property, and offered them One thousand 
dollars ($1,000) for such a deed, which they refused. 

14. That the defendants received the deed to the property 
together with other papers concerning the property some 
time during the month of Julv, 1926, and filed them away 
without inspection, and retained them in their possession 
until the filing of this suit in October, 1929, and their at¬ 
torney produced the deed at the trial and it was offered in 
evidence by the plaintiffs. 

15. That a suit to institute foreclosure proceedings under 
the first mortgage on the property was filed in the Circuit 
Court of Pasco County, Florida, on December 27th, 1926; 
that a copy of the order of publication was mailed to the 
defendants and their wives on the same day; that the Mas¬ 
ter’s Final Report of Sale was made on January 16th, 1928, 
and a Decree Confirming Sale was entered on the same day; 
that the plaintiffs received nothing from the foreclosure, or 
from any source, on account of their mortgage notes. 

16. That the property on which the mortgage in- 

22 volved in this suit had been given, depreciated in 
value during the year 1926, prior to the maturity date 
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of the first note on September 6th, 1926, the lhnd in ques¬ 
tion had depreciated in value by about 30%. 

The Court makes the following Conclusions of Law: 

1. That J. Walter O’Boyle was constituted by the defend¬ 
ants their agent for the purpose of settling the deal in ac¬ 
cordance with the Gibbs-0’Boyle contract. 

2. That J. Walter O’Boyle made a settlement!on different 
terms than agreed upon, which act the defendants as prin¬ 
cipals, had a right to ratify and affirm or to repudiate. 

3. That the defendants ratified and affirmed the acts of 
O’Boyle in changing the terms, and are bound by the cove¬ 
nant in the deed. 

4. That the plaintiffs are not guilty of laches in assert¬ 
ing their claim. 

5. That the defendants were guilty of laches in failing 
to assert promptly their claim for relief frorq the effects 
of the changed conditions in the settlement of 1}he contract, 
as had such action been promptly taken, it would have put 
the plaintiffs upon notice, and they would not have pur¬ 
chased the notes in April, 1926, except with notice of the 
alleged defense. 

6 . That the defendants by their conduct hate estopped 
themselves to rely upon the defense of an allegqd rescission 
of the agreement regarding the transaction, set up in their 
answer, so far as these plaintiffs are concerned^ 

7. That the plaintiffs are entitled to recover the prin¬ 
cipal sum of the notes, being Fifty-five hundred dollars 
($5500), with interest thereon at 8% from Mardh 6th, 1926, 
to date of maturity of each note, and at 6% from date of 

maturitv of each note to date of payment. 

23 ' F. D. LETTS, 

Justice. 


To the foregoing Findings of Fact and Conclusions of 
Law the Defendants file the Objections and Exceptions here¬ 
to attached. Whereupon, the foregoing Findings of Fact, 
Conclusions of Law, Objections and Exceptions are made 
part of the record this 26th day of June, 1931. j 

F. D. LETTS, 

| Justice. 

j 

Objections and Exceptions. 

• * * * * • i * 


■ 
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Come now the defendants, A. 0. Dille and Edward B. 
Horen, by their attorneys, and object and except to the sev¬ 
eral requested findings of fact and conclusions of law as pro¬ 
posed by the plaintiffs, as hereinafter more fully set forth. 

Finding V is objected and excepted to because it is wholly 
at variance with the legally admissible evidence in this case. 

Finding VI is objected to because same is not supported 
bv the evidence. 

90 

Finding VII is objected to because same is not supported 
by the evidence. 

Finding VIII is objected to because there is no legally 
sufficient evidence in this cause to warrant the consideration 
by the Court of the supplemental contract therein men¬ 
tioned. nor is there any legallv sufficient evidence in this 
cause to show any ratification whatsoever upon the part of 
these defendants with respect thereto. 

24 Finding IX is objected to for the same reason set 
forth in respect to Finding VIII. 

Finding XI is objected to for the reason that there is no 
leirallv sufficient evidence in this case to show that O’Bovle 
had authority to list said property for sale, nor were his 
acts in regard thereto ratified or approved by these de¬ 
fendants. 

Finding XII is objected to because there is no evidence 
whatsoever in this case that the defendant Iloren ex¬ 
pressed himself as satisfied with the deal. 

Finding XIII is objected to because there is no legally 
sufficient evidence in this case to support said Finding, and 
that all evidence in connection with the activities of the 
said O'Boyle in connection with said collection by proper 
construction of the evidence in this case were done bv him 
as agent for the plaintiffs and not as agent for the defend¬ 
ants, and the statements in connection therewith are wliollv 
inadmissible as against these defendants. 

Conclusion of Lau' Xo. (1) is objected to because same is 
not based upon legally sufficient evidence. 

Conclusion of Law No. (2) is objected to because there is 
no legally sufficient evidence in this case to support such 
conclusion. 

Conclusion of Law No. (3) is objected to for the same 
reason set forth in regard to Conclusion No. (2). 

Conclusion of Law No. (4) is objected to because the evi¬ 
dence in this case ; clearly shows that the plaintiffs have 
been guilty of laches in asserting their claim. 
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Conclusion of Law No. (5) is objected to ad a matter of 
law for the reason that laches on the part of the defend¬ 
ants in a suit in equity can only operate against 

25 them when they are seeking affirmative relief, the 
law not requiring them to take any action to compel 

the plaintiffs to assert their rights in Court. 

Conclusion of Law No. (6) is objected to because there is 
no legally sufficient evidence to support such conclusion. 

PALMER, DAVIS & SCOTT, 
WM. J. NEALE, | 

Attorneys for Defendants. 

26 Final Decree. j 

j 

Filed June 26,1931. ! 

1 i 


• • # # # 


* 


# 


This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this 26th day of 
June, 1931, j 

Adjudged, ordered and decreed as follows: j 
That the plaintiffs, Samuel Hammond and $. C. Ham¬ 
mond, are entitled to recover from the defendants, A. 0. 
Dille and Edward B. Horen, in accordance with the relief 
prayed in the amended bill of complaint herein filed, and 
the defendants, A. 0. Dille and Edward B. Horen are 
hereby ordered to pay to the plaintiffs aforesajid the sum 
of Five thousand five hundred dollars ($5,500)'^ being the 
amount of a mortgage, which the defendants assumed and 
agreed to pay, represented by two notes for tjhe sum of 
Twenty-seven hundred and fifty dollars ($2750) bach, dated 
September (ill), 1925, and bearing interest at the rate of 8% 
per annum, interest on said notes having been paid to 
March 6th, 1926, of which notes the plaintiffs arie the hold¬ 
ers and owners; 

' i 

And in addition to the principal sum of Fivb thousand 
five hundred dollars ($5,500) aforesaid, the defendants are 
further ordered to pay to the plaintiffs interest ojn said two 
notes at the rate of S c /c per annum from March! 6th, 1925, 
to the date of maturity of each of said notes, one note hav¬ 
ing matured on September 6th, 1926, and the other note on 
September 6th, 1927, and the defendants are further ordered 
to pay to the plaintiffs interest at the rate of 6% per annum 
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from the maturity date of each note until the date of pay¬ 
ment. 

And it is further ordered that the defendants pay the 
costs of this suit. The plaintiffs shall have execution of 
this decree as at law. 

F. D. LETTS, 

Justice. 

27 The defendants and each of them, by their attor- 
neys in open Court, this 26th day of June, 1931, ex¬ 
cepts to the entry of the foregoing decree for the reasons 
set forth in their exceptions and objections to the finding 
of facts and conclusions of law, and they specially except 
to the allowance of interest and from the foregoing decree 
the said defendants and each of them by their attorneys in 
open Court note an appeal to the Court of Appeals where¬ 
upon bond for cost is fixed in the sum of Fifty dollars ($50) 
cash, or an undertaking in the sum of One hundred dol¬ 
lars ($100), and bond to act as supersedeas is hereby fixed 
in the sum of $10,000.00. 

F. D. LETTS, 

Justice. 


Memoranda. 

June 30, 1931.—Undertaking on appeal for $10,100.00 
approved and filed. 

July 15, 1931.—Statement of Evidence (duplicate) filed. 
28 Assignment of Errors. 

Filed Julv 15,1931. 

• *#•*#* 


The Court erred: 

(1) In permitting the witness Hammond to testify with 
regard to conversations and communications between him¬ 
self and J. Walter O'Bovle. 

(2) In permitting the witness Fletcher to testify with 
regard to conversations and communications between her¬ 
self and the defendants in respect to all of such testimony 
which did not relate to matters occurring in the presence of 
the defendants. 
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(3) In receiving in evidence so much of the deposition of 
the witness Adkins as related to conversations between 
O'Boyle and the witness tending to bind the defendants. 

(4) In receiving in evidence Plaintiff's Exhibits A, B, 
E, F, G, H, I, J, K, L, M, N, 0, P, Q, R, S, T, U[ V, W, X, Y, 
and Z. 


(5) In overruling the motion of the defenddnts to strike 
out all of the testimony of the witnesses Haihmond, Flet¬ 
cher and Adkins in which thev undertook to relate conver- 

%> i 

sations had by, with and between them and O'Boyle under 
which O'Boyle by his alleged statements undertook to bind 
the defendants. 

(6) In refusing to strike out Plaintiff’s Exhibits A, B, E, 

F, G, H, I, J, K, L, M, N, 0, P, Q, R, S, T, JJ\ V, W, X, Y 
and Z. | 

(7) In adopting the following findings of fact: Findings 
5, 6, 7, 8, 9,11,12 and 13. 

29 (8) In adopting the following numbered conclu¬ 

sions of law: Nos. 1, 2, 3, 4, 5, 6 and 7. 

(9) In refusing to adopt the findings of fact [requested by 
the defendants. 

(10) In refusing to adopt the conclusion^ of law re¬ 
quested by the defendants. 

(11) In refusing to hold the plaintiffs guilty) of laches. 

(12) In effect, holding that the doctrine of lgches may be 
applied to a defendant in an equity suit when t]ie defendant 
is not seeking affirmative relief. 

(13) In holding that J. Walter O’Boyle wasjan agent for 
the defendants. 

(14) In holding that the defendants had ratified the acts 
of J. Walter 0’Boyle with respect to the manner of closing 
the transaction in question. 

(15) Tn holding that the defendants accepted the deed 
from J. Walter O’Boyle so as to become legally!bound by its 
terms and covenants. 

(16) In holding that the defendants were estopped in this 
proceeding to challenge the acts of O’Boyle. 

(17) In holding in effect that the plaintiffs! can recover 
in this action irrespective of any equities or defenses which 
the defendants may have interposed against O’Boyle had 
he been a plaintiff. 

(18) In holding in effect that the plaintiffs acquired a 
cause of action against the defendants by’ reason of the 
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state of the land records of Pasco County, Florida, in regard 
to the transaction in question, irrespective of any equities 
existing between O’Boyle and the defendants. 

(19) In not dismissing the bill of complaint. 

(20) In entering a decree for the plaintiffs. 

(21) In allowing the plaintiffs to recover interest 
30 on their claim. 

(22) In effect, holding that the evidence offered by 
the plaintiffs was sufficient to outweigh the answer under 
oath of the defendants. 

(23) In other respects apparent of record. 

PALMER, DAVIS & SCOTT, 
WM. J. NEALE, 

Attorneys for Defendants. 

I hereby acknowledge service of a copy of the foregoing 
assignment of errors this 15th day of Julv, 1931. 

i LEON PRETZFELDER, 

1 Attorney for Plaintiffs. 


August 

filed. 

31 


Date. 

1929. 
Sept. 3. 

a a 
“ 20 . 

“ 30. 

Oct. 1. 
“ 23. 

a a 

Nov. 9. 
“ 12 . 


Memorandum. 

17, 1931.—Statement of Evidence signed and 


Docket Entries. 


Proceedings. 

Deposit toward costs by Pretzfelder. 

Bill, appearance, order to file, filed 

Spa. to answer & copies (2) issued. 

Order extending time to answer to Oct. 1/29, 

M. 137, p. 348, 44 

Spa. to answer retd, served both defts. Sept. 
3/29. 

Motion to dismiss bill of complaint. 

Amended Bill of Complaint 44 

Order to file amended bill, M. 137 p. 421, 44 

Answer of defts. to bill—App. Palmer, Davis 
& Scott & Neale. 

Calendared per order of pltfs’. attorney. 
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Date. Proceedings. 

1931. | 

May 21. Stipulation as to deposition & Exhibij filed 

“ Notice to admit & produce documents| “ 

June 26. Findings of fact & Conclusions of law “ 

“ 26. Final Decree & Appeal signed 1 “ 

“ 30. Undertaking on Appeal for $10,100.00 ap¬ 
proved | “ 

July 15. Stipulation as to error in degree “ 

“ “ Designation of Record “ 

“ “ Assignment of Errors ; “ 

“ “ Statement of Evidence (duplicate) “ 

Aug. 17. Bill of exceptions signed & filed. 

32 Designation of Record. 

I 

Filed July 15, 1931. j 


Now come A. 0. Dille and Edward B. Horenj, the appel¬ 
lants in the above entitled cause, and designate the parts 
of the record which they desire to have included in the 
transcript, said parts being considered sufficient for the de¬ 
termination of the questions raised on appeal, inamely: 

(1) The amended bill of complaint. 

(2) The answer of the defendants, with exhibits “A 

& B”. ! 

(3) The findings of fact, conclusions of law and ex¬ 
ceptions thereto, filed on behalf of the defendants. 

(4) The final decree herein filed on June 26th. 

(5) Memorandum of notation of appeal in open Court. 

(6) Memorandum of the filing and approval of the ap¬ 
peal bond. 

(7) The statement of evidence. 

(8) Assignment of errors. 

(9) Copy of the docket entries, together with: this desig¬ 
nation. 

PALMER, DAVIS &! SCOTT, 
WM. J. NEALE, 

Attorneys for Defendants- 


Ajopellanti 
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July 15, 1931. 

Service of copy of the foregoing designation of record is 
herebv acknowledged. 

LEOX PKETZFELDER, 
Attorney for Plaintiffs-Appellees. 

33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 32, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 50227 in Equity, wherein Samuel 
Hammond and S. C. Hammond are Plaintiffs and A. 0. 
Dille and Edward V. Horen are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of October, 1*931. 

[Seal Supreme Court of the District of Columbia.] 

FRAXK E. CUXXIXGHAM, 

Clerk. 

34 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. Xo. 50227. 

Samuel Hammond and S. C. Hammond, Plaintiffs, 

vs. 

A. 0. Dille and Edward B. Horen, Defendants. 
Statement of Evidence. 

This cause coming on to be heard on Tuesday, the 26th 
day of May, 1931, the plaintiffs to support the averments in 
their bill of complaint, produced as a witness Samuel C. 
Hammond, of lawful age, who being duly sworn, on direct 
examination testified in substance as follows: 
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That he is one of the plaintiffs in this cause and that his 
co-plaintiff is his father, Samuel Hammond; that they both 
reside at 826 Central Avenue, St. Petersburg, Florida, and 
were there residing during the year 1926; that he is engaged 
in the business of selling automobiles and that; he was ac¬ 
quainted with one, L. M. Petty. 

Witness produced two notes (2) of the sum of jTwo Thou¬ 
sand Seven Hundred Fifty Dollars ($2,750) each, dated 
September 6, 1925, said notes having been made; by J. Wal¬ 
ter O’Boyle and payable to the order of L. M. Petty; that 
by appropriate endorsement of said notes, he became the 
owner of one-half interest in each of said notes and his 
father, Samuel Hammond, became the owner ojf the other 
one-half interest, one of said notes being payable one (1) 
year after date, and the other two (2) years after date. 

The witness produced and there was offered in evidence 
a certain mortgage dated September 6; 1925, and 
35 acknowledged on September 28, 1925, from J. Walter 
O’Boyle to L. M. Petty, securing payment of the two 
(2) notes abovementioned, which mortgage conveyed forty 
(40) acres of land in Pasco County, Florida, said land being 
therein described by its meets and bonds; said mortgage 
having been recorded in the office of the Clerk of the Cir¬ 
cuit Court of Pasco County, Florida, on September 30, 
1925, in Mortgage Record 22, at page 285, said mortgage 
having been designated “Plaintiff’s Exhibit B.’l’ 

Witness also produced and there was offered and re¬ 
ceived in evidence an assignment of said mortgage from 
L. M. Petty to the plaintiff- in this case, said Assignment 
being dated the 15th day of April, 1926, and recorded in 
the office of the Clerk of the Circuit Court of Pasco County, 
Florida, on the 19th day of April, 1926, which Assignment 
was marked “Plaintiffs’ Exhibit A.” 

i 

Witness also testified that he did not know Mir. O’Boyle, 
the maker of the mortgage at the time same was assigned 
to the plaintiffs, but that he had met and seen| him since, 
once when he came down to St. Petersburg, Florida, and 
another time in Washington. That Mr. O’Boyle had 
written a couple of letters to him about the mortgage and 
notes. 

The witness further testified that he and his father had 
purchased the notes from Mr. Petty through Ajtr. Haskell 


i 

i 


i 

I 
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Adkins, a real estate salesman; that Mr. Adkins and Mr. 
Petty explained to witness who Mr. O’Boyle was and who 
were the owners of the property; that since the purchase 
of the notes and assignment of the mortgage, neither he 
nor his father had ever received any interest on said notes. 

Having by appropriate motion called upon defendants to 
produce a certain contract between Harlan E. Gibbs and J. 
Walter O’Bovle, | defendants produced and plaintiffs of¬ 
fered and gave in evidence a certain contract dated 
36 August 1, 1925, between Harlan E. Gibbs and J. 

Walter O’Boyle, being the same contract which is 
attached to the answer of the defendants as “Exhibit A” 
to said answer, said contract being for the sale of fifty (50) 
acres of land in Pasco County, Florida, described in said 
“Exhibit A” of defendants’ answer bv its rnee/s and 
bounds, which contract was on September 23, 1925, by ap¬ 
propriate endorsement in consideration of the sum of Five 
Hundred Dollars ($500) assigned by J. Walter O’Boyle to 
the defendants Horen and Dille, and which said contract 
was marked as “Plaintiffs’ Exhibit C.” 

Pursuant to appropriate notice and motion, the defend¬ 
ants produced and the plaintiffs offered in evidence the 
agreement dated September 22. 1925, between A. 0. Dille 
and Edward B. Horen, as parties of the first part and J. 
Walter O’Boyle, as party of the second part, copy of said 
agreement being attached to the defendants’ answer as 
“Exhibit B” thereto, same having been marked as “Plain¬ 
tiffs’ Exhibit D’’ in evidence in this cause. 

Over the objection of the defendants, the plaintiffs of¬ 
fered in evidence a contract bearing date of September 30, 
1925, between L. M. Pettv and his wife, Delores Pettv, and 
Harlan E. Gibbs, which contract in substance recited that 
during the month of July, 1925, Mr. Petty and wife sold to 
Mr. Gibbs fifty (50) acres of land located in Section 29, 
Township 26 S. Range 16 E. in Pasco County, Florida, and 
that the said Gibbs had assigned his interest in said con¬ 
tract to J. Walter O’Boyle. The contract so offered in evi¬ 
dence further stated that at the time of the execution of the 
contract between Petty and wife, and Gibbs, it was under¬ 
stood that there was a cloud upon the title to part of said 
property, and that one, Haskell Adkins, was holding in 
escrow a quitclaim deed executed by S. G. Shapiro and wife 
conveying said land to L. M. Petty. The contract sets out 
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certain terms and conditions relative to clearing title to 
that property in dispute which, as stated in said contract, 
amounted to ten (10) acres. It further provided 

37 that in the event title to said ten (IQ) acres is 
cleared, that Petty and wife should convey to Gibbs 

said ten (10) acres subject to a mortgage of Seven Hun¬ 
dred Fifty Dollars ($750) which said contract \tas marked 
as “Plaintiffs’ Exhibit E”. It further provided that a 
. previous contract between the parties dated July 6th, 1925, 
being for the sale of fifty (50) acres of land, was cancelled 
in so far as it referred to the ten (10) acres as to which 
the title was not clear. Upon the objection of the defend¬ 
ants to the introduction of this contract in evidence on the 
ground that these defendants were not parties to it and 
were not bound by it, the Court ruled as follows!: 

“I will reserve my ruling under Mr. Neale’s objection 
until I can see whether or not it is material in the case to 
decide the question of agency.” 

The Court at this time further ruled that if the plain¬ 
tiffs failed to show agency between O’Boyle and these de¬ 
fendants, he would entertain a motion to strike out said 
“Exhibit E.” The plaintiffs thereupon offered ip evidence 
a certain contract between Harlan E. Gibbs and Gertrude 
W. Gibbs, his wife, and J. Walter O’Bovle, datejd Septem¬ 
ber 30, 1925, under and by which Gibbs and his Wife trans¬ 
ferred to J. Walter O’Boyle all of their right, title and 
interest in forty (40) acres of land, which was! the same 
land mentioned in “Exhibits A and B”, attachedjto the de¬ 
fendants’ answer and under which J. Waltef O’Bovle 

i 

agreed to carrv out the contract between Gibbs! and wife 
and L. M. Petty, so far as the same pertained to forty (40) 
acres of the fifty (50) acres in said contract mentioned, 
and providing that this contract did not affect thp contract 
dated July 6, 1925, between Petty and Gibbs except as it 
applies to the ten (10) acres of land excepted! from the 
description in this contract. j 

The defendants objected to the introduction of| said con¬ 
tract in writing on the ground that these defendants were 
not parties thereto and not bound thereby. Plaintiffs, 
through their attorney stated to the Court that “Ex- 

38 hibit E” above mentioned and the contract just re¬ 
ferred to were offered in evidence to show the knowl- 

i 









30 


A. 0. DILLE ET AL. VS. S. HAMMOND ET AL. 


edge on the part of J. Walter O’Boyle that there was a 
defect in regard to the title to ten (10) acres of the fifty 
(50) acres, agreed to be purchased by him, and informed 
the Court that he expected by appropriate proof to show 
that O’Bovle was the agent of the defendants and that 
they were bound by his knowledge. Said contract was 
marked “Plaintiffs’ Exhibit F” and offered in evidence 
subject to the same ruling made with respect to “Exhibit 
E.” 

Plaintiffs then offered in evidence certified copy of a 
deed from L. M. Pettv and wife to J. Walter O’Bovle bear- 

•S * 

ing date of September 6, 1925, which was acknowledged on 
September 28, 1925, and recorded among the land records 
of Pasco County, Florida, on October 9, 1925, by which 
deed L. M. Pettv and wife conveved to J. Walter O’Bovle 
forty (40) acres of land, which deed provided that it was 
made subject to and as a part of the consideration therefor 
the party of the second part assumed and agreed to pay 
two mortgages, i one for Twenty-five Hundred Dollars 
($2,500) and one for Fifteen Hundred Dollars ($1,500), 
being a part of; the land agreed to be purchased by the 
defendants as set out in “Exhibit B” to the answer to the 
bill of complaint, said deed having been marked “Plain¬ 
tiffs’ Exhibit G.” 

The defendants, by their attorneys, objected to the offer 
of said deed, first upon the ground that the plaintiffs had 
offered in evidence a contract between O’Bovle, and Dille 
and Horen, for the sale of fifty (50) acres of land, and that 
the plaintiffs were attempting to show compliance with 
said contract by conveyance of forty (40) acres, and upon 
the further ground that no evidence had been offered, to 
show that these defendants had agreed to accept forty (40) 
acres in lieu of the fifty (50) acres, nor was there any proof 
of agency on the part of anyone to accept on behalf of these 
defendants forty (40) acres instead of fifty (50) acres. 
Whereupon, the following took place: 

39 The Court: Will you state the purpose of your 
offer? 

Mr. Pretzfelder: The deed is offered for the purpose of 
showing the land which is conveyed to O’Bovle, not for him¬ 
self, but as agent for these defendants, which he immediately 
thereafter transferred to these defendants subject to these 
morterasres. 
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I may say that we expect the evidence to show that the 
defendants then ratified what O’Boyle did. And certainly 
if that is the situation, even though the original contract 
called for 50 acres, any ratification that they made after 
the transaction is put through, of the acts of the agent is 
binding upon the defendants. They cannot afterwards say 
that they did not want to go through with the deal. 

The Court: It will be received, then, underj the condi¬ 
tions under which Exhibit E was received.’’ 

i 

Whereupon the plaintiffs reoffered in evidence the mort¬ 
gage between J. Walter O’Boyle and L. M. Petty, herein¬ 
above referred to as “Exhibit B,” whereupon the defend¬ 
ants by their attorneys, objected on the ground that the 
plaintiffs had previously offered in evidence a bontract by 
these defendants and O’Boyle and between Gibbs and 
O’Boyle, and that the plaintiffs were therefore bbund by the 
terms of these two contracts; that said contract called for 
the sale of fifty (50) acres of land and the mortgage in ques¬ 
tion called for forty (40) acres. The defendants further 
objected on the ground that the contract dated j September 
22, 1925, offered in evidence by the plaintiffs, upon its face, 
gave the defendants until the 6th day of October, 1925, to 
determine whether or not they were going to takje the prop¬ 
erty. Whereupon the Court admitted said mortgage in evi¬ 
dence subject to the right of the defendants to] move that 
same be stricken but. 

At the request of counsel for plaintiffs, counsel for the 
defendants produced an original deed between J. Walter 
O’Bovle, as party of the first part, and A. Oi Dille and 
Edward B. Horen, as party of the second part, dated Sep¬ 
tember 30, 1925. Counsel for defendants, at tjhe time of 
producing said deed, made this statement: 

“I produce that without formal request, with the state¬ 
ment that that deed was received by the defendants as set 
forth in their answer; and that that is all we lpnow about 
it.” | . 

40 Bv this deed which was in ordinary form, J. Walter 

9 / 9 / I 7 

O’Boyle conveyed to A. O. Dille and Edward B. 
Horen, the defendants in this cause, fifty (50) acres of land, 
being part of Section 29, Township 26 S. Range 16 

41 E., less ten (10) acres, said deed containing the fol¬ 
lowing provision: 


i 
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“This deed is made subject to the following four mort¬ 
gages, which the second parties assumed and agreed to pay, 
to-wit: a $2,500 mortgage dated May 18, 1925, recorded in 
Mortgage Book 15 on page 145, in Pasco County, Florida; 
a $1,500 mortgage made by L. M. Petty and wife to Sam 
Lovitz recorded in Mortgage Book 20 on page 295 Pasco 
County, Florida; and a $5,500 mortgage made by J. Walter 
O’Boyle to L. M. Petty on the 6th day of September, 1925, 
and a $3,333.33 mortgage made by J. Walter O’Boyle to 
Harlan E. Gibbs dated 30th September, 1925,” 


said deed having been acknowledged by J. Walter O’Boyle 
on the 1st day of October, 1925, and recorded among the 
land records of Pasco County, Florida, on the 9th day of 
October, 1925, same having been marked “Plaintiff’s Ex¬ 
hibit H.” 

The defendants, by their attorneys, objected to the recep¬ 
tion of said deed in evidence on the ground that it was not 
for the same land called for in their contract of September 
22, 1925, in that same conveyed only forty (40) acres, 
whereas the contract called for fifty (50) acres, and upon 
the ground that the said deed upon its face undertakes to 
assume mortgages that were not contemplated in the con¬ 
tract and that the deed was executed prior to the expira¬ 
tion of the time that the defendants had in which to deter¬ 


mine under their contract that they wmuld go through with 
the deal, the Court permitted same to be read in evidence 
subject to the right of the defendants to move to strike 
same out. Whereupon, the plaintiffs offered in evidence 
a certified copy of a foreclosure proceeding instituted in 
the Circuit Court for Pasco County, Florida, on December 
27, 1926, which v;as received in evidence without objection, 


marked “Plaintiffs’ Exhibit I" 


and which is as follows: 
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M. H. Swafford, 
vs. 

Sam Lovitz et al. 


Suit to Foreclose Mortgage. 

A. L. Auvil and W. H. BrewTon. 

Adv. cost: $5.00. 

12/27/26. Bill. 

Lis Pendens. 

Order for Publication. 
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1/13/27. 
2/ 7/27. 


o 00/07 

rj -- — l . 


3/25/27. 

4/29/27. 

6/17/27. 


8/ 1/27. 

8/ 3/27. 
8/ 8/27. 

9/ 5/27. 
1 /16./28. 


1/16/28. 


Copy of Order posted. 

Copy of Order delivered publisher. 

Copy of Order mailed J. Walter O’Boyle 1010 
Vermont Ave., Washington, D. C. ; 

Copy of Order mailed A. 0. Dille Washington. 
Copy of Order mailed Mrs. A. 0. Dille, Washing¬ 
ton, D. C. 

' | 

Copy of Order mailed Edward B. Horen, Wash¬ 
ington. 

Copy of Order mailed Mrs. Edward B. Horen, 
Washington. 

Summons issued & del. attorney. j 
Proof of Publication. 

Summons returned served on P. L. Qonklin and 
E. C. Reed only. 

Praecipe for Alias Summons. 

Alias summons issued and delivered attorney. 
Alias summons returned served onj Sam and 
Esther Lovitz. j 

Pluries summon- issued and del. attorney (Petty 
and wife and Gibbs-. 

Pluries summons returned served oni Petty and 
wife onlv. 

- i 

Pluries summons issued Harlam E. Gibbs Del. 

Mr. Brewton. 

Affidavit of publisher. 

Order of Publication (Harlan E. Gibbs). 

Copy of order delivered publisher. 

Copy of Order posted. 

Proof of Publication. ! 

Praecipe for and Decree Pro Confessed. 

Motion and Order appointing Special plaster. 
Report of Special Master. 

Final Decree. 

Proof of publication of Notice of Salb. 

Master’s Final Report of Sale. 

Decree Confirming Sale. 

Master’s Deed, recording $1.50. ] 

Paid by check, $17.50. 


3—5518a 


/ 
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State of Florida, 

County of Pasco: 

I, A. J. Burnside, Clerk of the Circuit Court of Pasco 
County hereby certify that the above is a true and correct 
copy of the Docket in the above named case. 

In Testimony Whereof I have hereunto set my hand and 
seal of Office this the 19th day of March A. D. 1931. 

[Seal Circuit Court, Pasco County, Florida.] 

A. J. BURNSIDE, 

Clerk, 

(S.) By IDA L. SPARKMAN, I). C. 

43 At this point, the Plaintiffs asked leave, which 
without objection was granted, to withdraw the wit¬ 
ness temporarily in order to produce another witness to 
identify certain papers. 

Whereupon Claude Warren, a witness of lawful age, was 
dulv sworn and testified in substance as follows: 

That he is a resident of the State of Maryland and en- 

mt 

gaged in the real estate and loan business in Washington, 
1). C.. and had been thus engaged for the period of about 
twenty-five (25) years; that he knew the late J. Walter 
O’Boyle who had desk room in the office of the witness at 
1410 H Street, Northwest; that he recalled after Mr. 
O’Boyle’s death that counsel for plaintiffs visited his office: 
that he was familiar with the handwriting of Mr. O’Boyle, 
had seen him write manv times and had had checks from 
him. Whereupon the witness was shown a memorandum 
book and stated that same had been found in the desk oc¬ 
cupied by Mr. O’Boyle in his lifetime and that he had de¬ 
livered same to counsel for plaintiff, and that the item in 
said book entitled A. 0. Dille and Edward B. Horen was in 
the handwriting of J. Walter O’Boyle, deceased, and that 
the signature at the foot thereof was in the handwriting 
of O'Boyle: whereupon the plaintiffs offered in evidence 
as “Exhibit J” a page in said notebook reading as fol¬ 
lows : 

“A. 0. Dille and Edward B. Horen. 

1925, Sept. 30, 40 acres Sec. 29, T. 26 S., R. 16 E., 22,- 

000 . 00 . 

% interest in property. 
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Com. & Profit: Cash, 500.00; 1 note, due 2 yrsL from Sep. 
30, 1,166.66. | 

% interest in above property held by 


J. WALTER O’BOYLE.” 

. 

44 To the introduction of this memorandum in evi¬ 
dence, the defendants by their attorney objected on 
the ground that if same were offered as tending to show 
a memorandum or statement of O’Bovle in the transac- 
tion, it was a self-serving declaration, and second, that 
it is entirelv at variance with the terms of the contract 
between O’Bovle and these defendants which had pre¬ 
viously been offered in evidence by the plaintiffs, in that 
the memorandum recites that O’Bovle retained a one- 

* i 

fourth interest in the property, and that the contract upon 
its face, showed that he had no interest whatever in the 
property but only an interest in any profits which would 
arise from re-sale. Whereupon, over objection of the de¬ 
fendants, said momorandum was read into evidence sub¬ 
ject to the right of the defendants to move: to strike 
same out. 

The witness then identified two sheets of pap^r, part in 
longhand and part in typewriting, as having beep found in 
the desk of said O’Bovle and that so much of said state- 
ments as were in longhand were in the handwriting of said 


O’Boyle, which said sheets were marked “Plaintiffs’ Ex¬ 
hibit K, Sheet 1 : Plaintiffs’ Exhibit K, Sheet 2f’, and are 
as follows: 


Pl. Ex. K, Sheet 1. 

“L. M. Petty to H. E. Gibbs. 

To 40 acres of land @ 400.00. 

To 


1 Mortgage note dated May IS, 1925, due 1 yr.. 
1 “ “ “ “ “ “ due 2 yrs. 

1 “ “ dated June 4, 1925, due 1 yr.. 

1 “ “ dated June 4, 3925, due 2 yrs, 

1 “ “ dated Sept. 6, 1925, due 1 yr.. 

1 “ “ dated Sept. 6, 1925, due 2 yrs. 


16,000.00 

1,250.00 

1,250.00 

750.00 

750.00 

2,750.00 

2,750.00 


9,500.00 

500.00 

6,000.00 


16,000.00 


Deposit. 

Cash for closing 
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45 “H. E. Gibbs to O’Boyle. 


40 acres of land, 550 per acre. $22,000.00 


Mortgage notes assumed Due 1-2-3-yrs. 9,500.00 

Mortgage notes given to Gibbs as follows: 

1 note dated Sept. 0,-25 Due 1 yr. 1.166.66 

1.6 “ ** 1 yr. 500.00 

1.2 yrs. 1.106.67 

1.2 yrs. 500.00 


12.S33.33 


Deposit paid to Gibbs syndicate. 500.00 

Cash paid to Petty by O’Boyle to close Petty deal. 6.000.00 

Cash pd. to Gibbs syndicate Sept. 30 . 2,666.66 


4,000.00 


22 . 000.00 


Pl. Ex. K, Sheet 2. 

L. M. Petty to Harlan E. Gibbs. 

To 40 acres of land—Part of the Southwest Quarter—Section 

29, Pasco County, Florida, (<?. $400.00 per acre. $16,000.00 


1st mortgage note dated May IS, 1925, Due 1 yr. $1,250.00 ( * 

1 “ “ “ “ 2 1.250.00 j 

1 “ “ “ June 4, 1925, 1 . 750.00 ) t 

1 “ “ 2 750.00 ( 

1 “ “ “ Sept. 5. 1925, 1 •. 2.750.00 (ft 

1 “ “ 2 2,750.00 j 


9,500.00 

Deposit . 500.00 

Cash for closing. 6,000.00 


Closed as of September 6, 1925. 


16,000.00 


Harlan E. Gibbs to O’Boyle & Fletcher. 


40 acres of laud $550. 22,000.00 


Mortgage notes assumed due 1. 2 and 3 yrs. 9.500.00 

Mortgage notes given to Gibbs as follows: 

1 note dated Sept. 6, 1925 due 1 year. 1,166.66 

do. 1 “ 500.00 

do. 2 “ 1.166.67 

do. 2 “ 500.00 


12.S33.33 

Deposit paid to Gibbs syndicate. 500.00 

Cash paid to Petty by O’Boyle to close Petty deal. 6.000.00 

Cash paid to Gibbs syndicate. 2.666.67 


Total . 22.000.00 


Closed as of September 30, 1925. 


* Dr. Walker, 
f Sam Lovis. 
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(Following in ink:) 


Cost 

Sold 


16,000.00 

22,000.00 


Deposit By Syndicate. L.. 
Cash.L.. 


- 


1 

note 1 y. 

500.00 

Troll t . 

6,000.00 

1 

“ 2 y. 

500.00 

Commission . 

2,000.00 

1 

“ 1 y. 

1,166.66 

- 


1 

“ •> y 

1,166.60 


4,000.00 




Interest paid from Sept. 




3,333.32 

6 un- Sep. 30. 

4S.00 





3,032.00 



i 

i 


"> 00.00 

2,660.60 


3,333.34 

6,500 


24 days’ Interest, 4S.00. 

46 Upon the offer of plaintiffs to read same in evi¬ 
dence the defendants, by their counsel, objected on 
the ground that if same were offered as a settlement of the 
transaction concerning the contract between O’jBovle and 
these defendants, the settlement as shown theteby upon 
its face varied with the terms of the contract and further, 
upon the ground that there had been no proof of agency on 
the part of O’Boyle to make such settlement on behalf of 
these defendants, and upon the third ground that; the state¬ 
ment itself was vague and indefinite and that it was impos¬ 
sible to tell from the face of it exactly to what transaction 
it referred, and upon the further ground that the!same was 
in the nature of a self-serving declaration. Over the ob¬ 
jection of the defendants, the Court permitted same to be 
read in evidence subject to the right of the defendants to 
move to strike same out unless the plaintiffs proved agency 
between O’Boyle and these defendants. Whereupon the 
witness identified the signature of J. Walter Oi’Bovle to 
the two (2) notes heretofore mentioned. The defendants 
then offered in evidence as “Exhibits L and Mj” respec¬ 
tively, the two (2) notes hereinbefore mentioned. There¬ 
upon the defendants objected on the ground that under the 
contract between O’Boyle, Dille and Horen, there was no 
agreement which contemplated the execution of any such 
notes; that the notes upon their face are dated nearly a 
month before the contract was entered into, that there is no 
proof on the part of the plaintiffs that the defendants had 
ever assumed or agreed to pay the same and that there is 
no proof that the defendants ever ratified or im any way 
made themselves responsible for the payment of said notes. 
Whereupon the Court permitted same to be read in evidence 
subject to the right of the defendants to move to $trike out 
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same if they are not properly connected up. There being 
no cross-examination of this witness, he was thereupon 
excused. 

The witness Samuel C. Hammond, being re-called, further 
testified in substance that he and his father had got 

47 the notes in question by trading four lots and paying 
the balance in cash; that the lots were figured as of 

a value of Two Thousand Five Hundred Dollars ($2,500) 
and that they paid in addition thereto Three Thousand 
Dollars ($3,000) in cash, and that there was some slight 
adjustment between themselves and Petty, the owner, as 
to interest; that interest was adjusted to the time of the 
transfer to plaintiffs of said notes and mortgage; that about 
September 6, 1926, when the first note became due, witness 
had knowledge that Mr. O’Boyle was coming to St. Peters¬ 
burg to see him about the notes and to settle up; that Mr. 
O’Boyle came to St. Petersburg about that time, possibly a 
day or so before or a day or so later than the due date of 
the notes; that lie was introduced to Mr. O’Bovle by a Mrs. 
Fletcher; that Mr. O’Boyle asked him what discount he 
would accept if Dr. Horen and Mr. Dille would pay the 
mortgage off. The defendants objected to the statement 
made bv O’Bovle with reference to Dr. Horen and Mr. Dille, 
whereupon the Court admitted same subject to the right of 
the defendants to move to strike it out unless the plaintiffs 
proved an agency between O’Boyle and these defendants. 

It was further ruled bv the Court that all conversations 
and statements made by the witness with respect to things 
told him and stated to him by O’Boyle would be over the 
objection of the defendants subject to the right of the de¬ 
fendants to move to strike same out if plaintiffs fail to 
prove agency between O’Boyle and the defendants. 

Whereupon the witness, continuing his testimony, stated 
in substance that O’Boyle told him he was sent down for 
the purpose of finding out what discount witness would 
accept on the mortgage; that at the time of this conversa¬ 
tion, witness’s father and Mrs. Fletcher, who had intro¬ 
duced O’Boyle to them, were both present; that witness 
asked O'Boyle what discount defendants expected and be¬ 
fore the conversation on this point, O'Boyle had 

48 stated that he had been sent down by the defendants 
to find out what discount they would take; that 
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O’Boyle mentioned twenty-five percent (25%) hnd witness 
told him that he could not afford to discount tiff mortgage 
for that; as a matter of fact, that he had not thought of any 
discount. O’Boyle then asked witness if he would extend 
the principal, the time of the payment of the principal, if 
they paid the interest, and witness told him that they would. 
That O’Boyle further stated he was going back tp Washing¬ 
ton and would take the matter up with Dr. Horen and Mr. 
Dille and would let him know in a few days just exactly 
what they intended to do and that they intended to pay the 
mortgages off. That O’Boyle subsequently wcjnt back to 
Washington so far as witness knew, and that he did not 
hear from him for a time. That he wrote O’Bovle a letter 
and O’Boyle replied to him; that he had asked O’Boyle in 
his letter what he had done about the payment of the mort¬ 
gage, whereupon counsel for plaintiffs produced ian envelop 
postmarked November 28, 1926, containing a letter dated 
November 27, 1926, purporting to be signed by! J. Walter 
O’Boyle. Witness testified that he received same through 
the mail, whereupon counsel for plaintiffs offered to read 
same in evidence, and upon objection on the part of the de¬ 
fendants on the ground that there had been nojproof that 
O’Boyle was agent for these defendants, the Court per¬ 
mitted same to be read in evidence subject to the right of 
the defendants to move that same be stricken out if plain¬ 
tiffs failed to prove agency between O’Boyle affd defend¬ 
ants. The pertinent part of said letter is as follows: 

“I received your letter a few days ago and!have been 
trying hard to get the people here to take up the mortgage 
on the Anclote River tract, and I believe I am making some 
headway towards it, and may wire or write you I to that ef¬ 
fect shortlv.” 


Signed J. Walter O’Bovle, and marked “Plaintiffs’ Exhibit 

n.” ; 

Whereupon plaintiff further testified that he saw Mr. 
O’Boyle in Washington sometime in 1927; that he 
49 came to Washington with the notes in question to see 
Mr. O’Boyle; that on the occasion of tiffs visit to 
Washington, he went from St. Petersburg to Ljittle Rock, 
Arkansas, and then on the way back stopped iff Washing¬ 
ton, having the notes with him; that the object bf his visit 


i 

i 
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to Mr. O’Boyle was to get tlie matter of the payment of the 
notes and mortgages straightened out one way or the other, 
and that he told O’Boyle that he brought the notes with him 
for that purpose. 

Defendants objected to the witness stating his conver¬ 
sation with O’Boyle or detailing the same on the ground 
that no evidence had been produced to show an agency be¬ 
tween O’Boyle and the defendants. Whereupon the Court 
ruled that the witness would be permitted to testify to his 
conversation with O’Boyle and give 0’Boyle’s replies sub¬ 
ject to the right of the defendants to move to strike out 
same if the plaintiffs failed to prove agency between 
O’Boyle and the defendants. The witness thereupon con¬ 
tinued and stated that O’Boyle explained his situation in 
the matter and told witness that he went down to Florida 
and took title to the property. He told him how he had 
assigned the mortgage and was trying to get a deed from 
Dr. Horen and Mr. Dille, and that they had kept contin¬ 
ually promising to pay the interest; that he wanted to get 
a deed so that he could take care of the matter himself. He 
said if he could get title to the property, he would pay the 
interest himself and try to sell the property and adjust the 
matter; that he had been trying to get a quitclaim deed 
and that he offered Dr. Horen and Mr. Dille One Thousand 
Dollars ($1,000) for a quitclaim deed but they wanted an 
unreasonable sum of money for it. Witness could not re¬ 
member whether he mentioned what sum defendants 
wanted but that O’Bovle did not want to pay what the 
defendants wanted him to pay, but that he did offer them 
One Thousand Dollars ($1,000) for a quitclaim deed. That 
on the occasion of this visit, he did not see either Mr. Dille 
or Dr. Horen; that he suggested to O’Boyle that 
50 they could see Dr. Horen and Mr. Dille and get the 
things straightened out but Mr. O’Boyle told him 
that he had seen Dr. Horen a couple days previous to the 
time he got here and that Dr. Horen told him Mr. Dille had 
been out of town and he expected him back in a few’ days, 
but he said as soon as Mr. Dille gets back, we w’ill give you 
a definite answ’er just what w’e will do; that witness w'as in 
the office of O’Boyle in Washington for a long period of 
time on the dav of his visit; that Mr. O’Bovle told him 
there w’as no use going to see Dr. Horen because, he said, 
he would not get any definite answer until he saw’ Mr. Dille, 
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and he expected Mr. Dille back in a few days; that O’Boyle 
asked witness if he w r ould give him time in connection with 
the payment of the mortgages and O’Boyle said 1 : 

“ 4 1 will get the thing straightened out. It will have to 
be straightened out one way or the other,’ and he pleaded 
that I should give him time to give him a chance to get 
this matter straightened out, because he was working 
under difficulties.” 

i 

That O’Boyle said he never could get the two men to¬ 
gether; either one would have to see the other before they 
could give a definite answer. He said: 

i 

“Thev have been stringing me along that wav for some 

time. But I am going to get the matter straightened out 

one wav or the other.” 

* 

j 

and O’Boyle promised to let witness know without any 
delay as soon as Mr. Dille got back just what ho would do 
with regard to paying the interest on the mortgage and 
getting an extension or paying the mortgage off; or giving 
a quitclaim deed. To the best of witness’s knowledge, this 
conversation took place sometime in 1927. 

Refreshing his memory from a letter bearing! postmark 
dated Februarv 10, 1927, and looking at said lettir, witness 
stated that to the best of his recollection as refreshed, he 
made this trip to "Washington sometime prior toj February 
7, 1927; that after his conversation with 0’Boyle in 
51 Washington, he returned to Florida gnd wrote 
O’Boyle shortly after he got back; that upon his 
return to Florida, he found that foreclosure proceedings 
had been started to foreclose a prior mortgage op the prop¬ 
erty in question; that he notified O’Boyle andi told him 
about it and asked him what he was going to do about it, 
and told him to go to see Dr. Horen and Mr. j)ille; that 
witness wanted to get the thing straightened out and was 
going to give it to an attorney. Whereupon, plaintiffs’ 
counsel produced a letter enclosed in an envelop bearing 
postmark of February 10, 1927, the letter therein jcontained 
being dated February 7, 1927, addressed to S.i C. Ham¬ 
mond, St. Petersburg, Florida, and signed by J. Walter 
O’Bovle. Witness identified said letter as having been re¬ 
ceived by him. Whereupon counsel for plaintiffs joffered to 
read said letter in evidence to which defendants^ by their 
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counsel, objected on the ground that no agency having been 
shown between O’Boyle and these defendants, they were 
not bound by statements made by O’Boyle. 

Said letter was by the Court received in evidence over 
the defendants’ objections subject to the right of defend¬ 
ants to move that same be stricken out if plaintiffs failed 
to prove agency between O’Boyle and the defendants. 
Whereupon said letter which was marked “Plaintiffs’ Ex¬ 
hibit 0” was read in evidence as follows: 

“Dear Mr. Hammond: 

Just received your letter as I have been sick for the past 
week, I hardly know what to tell you, as the people here will 
not put any more money in it, and my financial condition 
prevents me from doing so. I have faith in the property. 
Business here is so very quiet with me that I hardly know 
which way to turn. 

With best wishes, I remain, 

J. WALTER O’BOYLE.” 

Whereupon the witness further testified in substance that 
before he took the abovementioned trip to Washington, he 
went to see an attornev in St. Petersburg, Florida, a Mr. 
Hardee, for the purpose of getting him to write a letter to 
Mr. O’Bovle to trv to collect the notes and that Mr. 

* v 

52 Hardee wrote such a letter, but as a result thereof, 

he received no money either on account of interest 

* 

or principal; that he then learned that a prior mortgage was 
being foreclosed on the property in question and that he 
took the abovementioned letters, the notes and mortgages 
to Mr. C. J. Maurer, a lawyer at St. Petersburg, Florida; 
that he gave the notes and mortgages to Mr. Maurer for 
collection, and explained the situation that the first mort¬ 
gage was being foreclosed. This was early in the year 1927. 
That Mr. Maurer advised him not to do anything until he 
saw how the foreclosure suit came out; that the foreclosure 
suit was settled sometime in January, 1928; that up until 
the time of the settlement of the foreclosure suit, he had 
done nothing further than above outlined; that after Jan¬ 
uary 16, 1928, he went from time to time to see Mr. Maurer 
from whom he learned that Mr. Maurer was trying to get 
some attornev in Washington to handle the case; that 
Maurer advised him he would have to bring action in Wash- 
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ington; that he went to see him several times hut did not 
get any definite w'ord from him just what he! had done. 
Whereupon witness wrote to a Mr. Fischer in! Baltimore 
whom he knew at one time had practiced law ih Washing¬ 
ton; that he wrote Fischer with regard to taking the mat¬ 
ter up for him and when he heard from Mr. Fischer, he took 
the matter out of the hands of Mr. Maurer and sent the 
notes and mortgage to Mr. Fischer who wrote vjitness that 
he was going to give the matter to Mr. Pretzfeldejr as his as¬ 
sociate attorney. That he wrote Mr. Fischer j either the 
latter part of 192S or the beginning of the year| 1929; that 
he did not write Fischer immediately after he | had found 
out that Maurer had made no arrangements with a Wash¬ 
ington attorney because witness had to write a friend of his 
in New York who had to get in touch with another party 
who knew Mr. Fischer in order to get Mr. Fischeij’s address, 
as witness did not have the address of Mb. Fischer, 
all of which caused a delay of two or three weeks; 
53 that he wrote Fischer as soon as he obtained his 
address. 

Witness further testified that he did not receive anything 
from the proceeds of the foreclosure sale. “Xpt a cent.” 
Upon cross-examination, the witness S. C. Hamjmond, fur¬ 
ther testified in substance as follows: 

That he is not a native of Florida but is a native of New 
York City; that he has been living in Florida eleven years, 
having lived in St. Petersburg, during all of that! time; that 
St. Petersburg is about forty (40) miles from tlije property 
in question in this suit; that he had seen the property before 
he had purchased the notes; that at the time he|purchased 
the notes the property was worth about Six Huhdred Dol¬ 
lars ($600.) an acre, or about Twenty-four Thousand Dol¬ 
lars ($24,000) for the forty (40) acre "tract; that he went up 
to look at the property taking Mr. Maurer along! with him; 
that he had spoken to two or three real estate nien in New 
Port Richey and to several real estate men in St. Peters¬ 
burg with regard to the valuation of the property, and he 
was satisfied that Six Hundred Dollars ($600.) per acre 
was the correct value; that witness had not been in the habit 
of buying second and third mortgage notes, such as those 
in question; that this is the first deal of its kind lie had ever 
had in his life; that he was not at the sale of the property 
under the foreclosure; that Mr. Maurer was looking out 
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after that for him and that he left this matter to Mr. 
Maurer. 

Witness said that he could not state what the property 
brought at the foreclosure sale. Witness stated that in his 
judgment, at the time of the foreclosure sale, the property 
had depreciated in value to the extent of thirty percent 
(30%); that he did not know anything about the foreclosure 
proceedings until early in 1927 the property had depre¬ 
ciated about 30% at that time; that when he came to Wash¬ 
ington the latter part of 1926 and called upon Mr. O’Boyle, 
Mr. O’Boyle insisted it would not be necessary for 
54 him to see Dr. Horen and Mr. Dille on that date; that 
O’Boyle did not try to prevent witness from seeing 
Dille and Horen but explained the fact that he had seen 
them on manv occasions and could never get a definite an- 
swer before one would see the other; that O’Bovle had told 
him Dille was out of town and was expected back in several 
days and there would be no use in the world to see Horen 
because witness would not get a definite answer until Horen 
had talked it over with Dille. 

Witness further testified that on the occasion of this visit, 

he was in Washington one day; that he gave no thought 

whatever of getting either Dr. Horen or Mr. Dille over the 

telephone; that the first man he saw was Mr. O’Boyle and 

after having seen ,Mr. O'Boyle, he made no effort to get in 

touch with the defendants because Mr. O’Bovle had advised 

% 

he would not accomplish anything by doing so. 

The witness further testified that he had never written 
either to Mr. Dille or Dr. Horen about these notes or the 
mortgage; that he never had their address; never knew 
anything about them except what is mentioned in connec¬ 
tion with the deed; that he knew from the land records that 
they were presumed to own the property in question, and 
that he knew this at the time the notes were bought; that he 
knew that the land records showed the property in question 
to stand in the name of Dille and Horen who were residents 
of Washington; that he never wrote them a letter nor did 
he ever undertake to look either in the telephone book or 
the citv directorv when he was in Washington to ascertain 
their addresses. 

He further stated that neither Mr. Dille nor Dr. Horen, 
nor anyone else had ever paid him any interest on this 
mortgage or the notes in question; that he did not give Mr. 
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Maurer any instructions to write to Mr. Dille or Dr. Horen; 
that Mr. Maurer advised him and he followed 

55 Maurer’s advice; that witness and his father bought 
the notes in question on April 14, 1926; that interest 

was due on both notes on September 6, 1926, and that the 
principal of one of the said notes became due on September 
6, 1926, that he did not demand payment of the interest 
from Mr. Dille or Dr. Horen when it became dub, although 

i 7 

he knew that title to the property in question w^s in them 
at the time they bought the notes; that he went to Mr. 
Swoffard with Mr. Maurer; that Mr. Sw’offard had an ab¬ 
stract and from that, he learned that Dille and lioren were 
owners of the property; that prior to buying the notes, he 
took no steps whatsoever to ascertain from MrJ Dille and 
Dr. Horen whether or not they in fact had any interest in 
the property, nor did lie inquire if they had assumed the 
mortgage in question. 

Witness by way of explaining this answer, stated that it 
would not be customary to make this inquiry; that he took 
the matter to his attorney who looked at it and sajw the title 
and no question arose in his mind when it appeared in the 
title that Mr. Dille and Dr. Horen were owners of the prop¬ 
erty. If any question of doubt had arisen, he would have 
notified them and investigated but he took it for gijanted that 
they were the owners; that he knew that there was 110 paper 
of record on the land records signed by either Mjr. Dille or 
Dr. Horen, by which they agreed over their signature to as¬ 
sume the payment of the mortgage in question; that he pur¬ 
chased the notes and mortgage on the advice of hi|s attorney 
and made no inquiry of Mr. Dille or Dr. Horen as to whether 
or not they claimed any interest in the property, j 
Witness further testified that he is in the automobile busi¬ 
ness and at the present time is engaged in building and con¬ 
tracting work. 

He further testified on cross-examination that these notes 
were brought to his attention by Mr. Haskell Adkins who 
came to him and to his father, and offered them for 

56 sale; that Mr. Adkins is in the real estate business and 
at the time was representing Mr. Petty who was the 

owner of the notes in question; that Mr. Adkins who sold the 
notes to him, is the same Mr. Adkins whose name is men¬ 
tioned in “ Exhibit E” heretofore offered in evidence, as 
holding certain papers pertaining to this transaction in 
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escrow; that Adkins acted as a salesman representing Petty; 
that Adkins called on his father in connection with the trans¬ 
action and the witness was present; that his father is re¬ 
tired, having retired from the position of acting Captain of 
Police in New York City, and upon his retirement, moved to 
Florida. He stated that his father had several times bought 
mortgages, both second and third, from Mr. Adkins; that 
Mr. Adkins and other real estate men sold mortgages as 
well as real estate; that witness had never met O’Boyle be¬ 
fore he and his father bought the mortgage, and that they 
gave for the mortgage Three Thousand Dollars ($3,000) in 
cash, and four (4) lots in St. Petersburg, Florida, which they 
had owned about six (6) months; that he and his father paid 
Two Thousand Dollars ($2,000) for the lots and valued them 
in the purchase of the notes and mortgage in question at 
Two Thousand Five Hundred Dollars ($2,500). 

He further testified that Haskell Adkins is the same Mr. 
Adkins who testified for the plaintiffs in a deposition in this 
case; that he did not see Mr. O’Boyle nor did he know him 
prior to the time he purchased the notes in question. 

He further, on cross-examination, testified that the rea¬ 
son he did not get in direct touch with some Washington 
attorney was because he knew of no attorney in Washington 
but did know Mr. Fischer in Baltimore; that he consulted 
with counsel in St. Petersburg with regard to employing a 
lawyer in Washington, and that his St. Petersburg counsel 
advised him that he had written some attorneys in Washing¬ 
ton to see what basis he could get them to handle the case; 
that he didn’t know or ask him what the correspondence 
was; whereupon he took the matter out of the hands 
57 of his St. Petersburg attornev because I felt that he 
was not taking enough action on it, and made no fur¬ 
ther inquiry of any other person in St. Petersburg as to 
where he could locate a lawyer in Washington to handle the 
matter. The first note was due in September, 1926, and he 
took it up with an attorney the beginning of 1927. 

Witness further on cross-examination, testified that be¬ 
tween the time the note was due and the time foreclosure was 
started on the first mortgage, he made no effort to get in 
touch with either Mr. Dille or Dr. Horen other than his visit 
to O’Boyle in Washington, as hereinbefore set out, at which 
time O’Boyle promised him that he would get the matter ad¬ 
justed one way or the other; that at the time he talked with 
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O’Bovle in Washington he did not ask him to gik^e him the 
address of either Dr. Horen or Mr. Dille. 

Whereupon the plaintiffs produced as a witness Mrs. 
A1 villa N. Fletcher, of lawful age, who being duly sworn, 
testified in substance as follows: 

That she has been living in St. Petersburg, Florida be¬ 
tween six and seven years, and during this time, has been 
engaged in the real estate business and was so engaged dur¬ 
ing the year 1925, and that she was familiar with the tract 
of land mentioned in the several contracts referred to in this 
proceeding; that she became acquainted with the property* 
in question sometime in July of 1925; that Mr.j Gibbs, in 
whose office she was employed, as a saleswoman, had entered 
into a contract to purchase said property from IMr. Petty 
and she went with Mr. Gibbs about that time to inspect land; 
that it was generally known among the real estate agents in 
St. Petersburg that there was some question as to the title 
to ten (10) acres of the tract hereinbefore mentioned, but 
that the title to forty (40) acres was known to be clear; that 
she met J. Walter O’Boyle in St. Petersburg, Florida, the 
early part of 1925, and had worked with him on real estate 
deals through the winter of 1925, and until his I return to 
Washington the latter part of April or May of {hat year; 
that Mr. O’Boyle was in the real estate business while in 
St. Petersburg, Florida. She said she called Mr. 
58 0’Boyle’s attention to the fifty-acre tract which is 

the subject of this proceeding, with a viewjto having 
him resell it for Mr. Gibbs, and that she listed it, with him 
for that purpose; that on the occasion of one of Mr. |0’Boyle’s 
visits to Florida in the summer of 1925, he signed; up a con¬ 
tract with Mr. Gibbs for the property in question; that wit¬ 
ness was to receive a commission on the sale of this prop¬ 
erty ; that she was to receive a split on the commission when 
the property was sold, but that O’Boyle when he!did make 
the deal with Horen and Dille, he set out to waive his right 
for commission and take a profit on the sale above the price 
of the property if a sale was made. That witness went to 
Maine in the summer of 1925, and upon her return to Florida, 


in Wash- 
informed 


she stopped off in Washington and during her stay 
ington, she had a conference with Mr. 0 ’Boyle who 
her that another agent by the name of McCarthy! had told 
him he had some clients who would possibly be interested in 
the property, and O’Bovle told her he had met tfiese pro- 
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spective purchase-s. Thereupon counsel for the plaintiff 
asked the following question: 

‘ ‘ Q. What did he say ? ’ ’ 

Whereupon, counsel for defendants objected to any state¬ 
ment made bv Mr. O’Bovle which would tend to bind these 

* i 

defendants if such statement were made out of their pres¬ 
ence, whereupon counsel for plaintiffs informed the Court 
that he was offering this evidence on the theory that every¬ 
thing that Mr. O’Boyle said or wrote from beginning to end 
was admissible on the theory of agency. Upon the objec¬ 
tion so made by the defendants, the Court permitted the wit¬ 
ness to answer the question subject to the right of the de¬ 
fendants to move and strike same out if agencv be not 
proven. 

Thereupon the witness testified in substance that it was 
her understanding that 0 ’Boyle had previously met Horen 
and Dille and knew them, but that Mr. McCarthy 
59 brought them to O'Boyle as his, McCarthy’s clients; 

that an appointment was made and that O’Boyle, 
Dille and Horen met at 0’Boyle’s office; that she understood 
there had been a previous meeting between the parties, and 
she was so informed, to the best of her recollection, by Mr. 
0 ’Bovle. 

The witness further identified Dr. Horen and Mr. Dille, 
the defendants who were present in the Courtroom. She 
stated that she had never seen them prior to the meeting in 
the office of Mr. O’Boyle but had seen Dr. Horen since that 
meeting in Florida. Witness identified him from the witness 
chair. 

Witness further stated that she was present at the office 
of Mr. O’Boyle when the contract of September 22, 1925 
(Exhibit B attached to the answer of defendants) was signed 
at the office of Mr. O’Boyle. The witness described the loca¬ 
tion of Mr. 0’Boyle’s office as follows: 

“I can explain the situation. Mr. O’Boyle had one office, 
and he had—there was another friend of his had another 
office with a connection between.” 

The witness could not say in what building the office was 
located as Washington was a strange city to her. Continu¬ 
ing, the witness said: 
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“After leaving the gentlemen, I stepped back in the door¬ 
way or the opening, because I had an appointment with Mr. 
0’Boyle’s daughter, and it was getting late for tl^at appoint¬ 
ment. I didn’t want to miss her. Otherwise she would have 
gone to my hotel. But I did step in the opening hud stay in 
the opening so I could hear all of the conversation. 


Q. What do you mean by that ? How would ypu not miss 
her by stepping into the other room? A. Well,jif I didn’t 
step into the doorway, I wouldn’t hear her when she came 
and knocked at the door, as the door was locked. | We didn’t 
want to be interrupted, because after the signingiof the con¬ 
tract we intended to go elsewhere, and had an appointment 
with the daughter to accompany us—Mr. O’Bovlb and Miss 
O’Bovle. 

Q. Would you have been able to have heard:or do you 
think you would not have been able to have heard her knock 
if you had been in the inner room? A. I cjlon’t think 
I would have heard. ’ ’ 


60 


The witness further stated that she was just Standing in 
the doorway that she did not remember any door but knew 
that there was an opening, and if there was a door, it was 
open. Whereupon the following questions werejasked and 
answered: 


“Q. What did you hear said, if anything, in regard to 50 
acres and 40 acres and 10 acres? A. After thby had the 
talk in regard to this property, Mr. O’Boyle asked if I 
thought that lie had described the property accurately; and 
1 said, ‘Verv accurately but over-conservativeht, T think.’ 

Then I asked one of the gentlemen—I don’t kpow which 
one—or asked the gentlemen, I said, 4 Do you understand 
about the 10 acres?’ and one of them—which one it was I 
couldn’t say—said, ‘We understand that that can be cleared.’ 

I answered, ‘It may take time, however’ and that was 
about all that was said other than the fact after that Mr. 
O’Boyle tried—he says, ‘As long as we are all here together, 
let us try to make a definite appointment when we can go 
down to Florida and inspect this property.’ You see, the 
time was getting short, and I had planned to return to Flor¬ 
ida the following day. 


4—5518a 


i 
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After some deliberation they could not seem to arrive at 
any stated time;” 

The witness further testified that they were at that time 
talking of going to Florida for the purpose of inspecting the 
property. She further testified that one of the defendants 
said: 

“I don’t see as it is necessary for us to go anyway. We 
have full confidence in you and your judgment, as you know 
Florida property better than we do.” 

When asked to whom this reference was made, the witness 
stated it was made to Mr. O’Bovle and that Mr. O’Bovle 
stated he would much rather have them inspect it for them¬ 
selves and one of them said that he expected to go to Florida 
soon and would inspect it at that time; that she was sure this 
statement was made and she believed it was made bv Dr. 
Horen, and that the foregoing was the substance of what 
happened at the time the contract was signed. 

The witness further testified that she returned to 
61 Florida on the following dav but that Mr. O’Bovle 
did not return with her; that when she got off the 
train in Florida, Mr. Petty and Mr. Gibbs were at the train 
to meet her; that she was quite surprised at this as she had 
not informed anyone that she was coming and they told her 
that they had wired Mr. O’Boyle and asked about the settle¬ 
ment of the contract and he wired in return that the witness 
was on the train and would explain to them and that is why 
thev met her at the train. 

Witness told Mr. Petty and Mr. Gibbs that she would see 
them the following morning and made an appointment to 
see them to explain the situation, and that she met them the 
following morning, whereupon counsel for plaintiffs asked 
the witness to state the substance of the conversation, to 
which question the defendants objected on the ground that 
the conversation between the witness and Gibbs and Petty 
could have no binding effect on the defendants. Whereupon 
counsel for plaintiffs stated that his object in offering the 
proof was to show that Petty and Gibbs were pressing to 
have the deal closed; that they had a chance to sell the prop¬ 
erty to someone else. 

* 

The Court thereupon declined to allow witness to relate 
the conversation but ruled that sheiould testify as to what 
was done. Whereupon witness stated that she communicated 
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with Mr. O’Boyle who was the man that she had interested 
in the transaction and that she advised that Mrj Petty was 
desirous of having the original contract closed as he had 
another buyer; that she telegraphed this information and 
received a reply by telegram, but that she did n6t have this 
telegram; that it was possibly in Mr. Gibbs’ office and that 
he was no longer in business in St. Petersburg and had not 
been for possibly three years. 

Witness further testified that she learned that Mr. 0 ’Boyle 
was coming to Florida and that she expected Mr. Dille and 
Dr. Horen to come also; that subsequently Mr. 
62 O’Boyle came to St. Petersburg and came to her 
office. 

Whereupon counsel for plaintiffs asked the following 
question: 

“Q. State the conversation that you had with him at that 
time.” 


Whereupon counsel for defendants objected onjthe ground 
that no proof of agency between O’Boyle and Dille and 
Horen had yet been made and upon further ground that any 
statement made by O’Boyle was in the nature of a self-serv¬ 
ing declaration on his part. Whereupon, the Coprt permit¬ 
ted the witness to answer said question subject tq the rights 
of the defendants to move that same be stricken out if proof 
of agency was not produced. The witness aijswered as 
follows: 

I 

“A. When I saw Mr. O’Boyle in the morning—and I saw 
him alone—I said, ‘Where are your clients?’ aijid he said, 
‘At the last minute they were unable to come.’ 

I said, ‘How are we going to close the deal?’ 

He said, ‘I have a check, their check, in my pocket, and am 
taking title to the property in their stead, acting as their 
agent. ’ ’ 


The witness further testified in further response to this 
question that other matters had arisen which would prevent 
the defendants from coming to Florida. Witness further 
testified that she saw the check which O’Bovle said he had but 

* i 

could not recall whose check it was; that she did pot remem¬ 
ber what name was signed to it; that she took 0 ’Bpyle to her 
bank and introduced him, and when he was told % the bank 
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that he would he unable to draw on the check for several 
days, witness vouched for the check and same was deposited; 
whereupon she got in touch with Mr. Petty and Mr. Gibbs 
and with Mr. O’Boyle went to the office of Mr. L. P. Hardee, 
an attorney; that she was present at Mr. Hardee’s office and 
that title being clear to forty (40) acres, a deed was made 
for the forty (40) acres (which is the deed heretofore re¬ 
ferred to as “Exhibit G.”); and that then the other 
63 two contracts were made to clear the title so that there 
would be a clear line down through, that is, the con¬ 
tracts after referring to the ten (10) acres (being the con¬ 
tracts heretofore referred to as “Exhibits E and F”); that 
this meeting occurred the very last part of September, about 
the 28th or 30th; that Mr. O’Boyle had not had a deed to the 
property since September 6th; that the reason the deed bore 
the date of September 6th was in order that some adjustment 
in regard to interest could be made; that while the deed bore 
the date of September 6th, it was actually executed in her 
presence September 28; that she knew that Mr. Gibbs did 
not have title to the property but had a contract with Mr. 
Petty for the purchase of the property, which contract he 
had assigned to O’Boyle, and that Petty’s deal with Gibbs 
was closed at the same time that the deal with Mr. O’Boyle 
was closed; that as soon as the transfer of the property was 
taken care of, the deeds, mortgages and notes executed, Mr. 
O'Boyle left St. Petersburg; that he came back a second time 
and was there present when Dr. Horen arrived, whereupon 
witness identified Dr. Horen as being the man who arrived 
at this time; that this was around the first part of October, 
but witness could not remember the exact date; that she 
would not undertake to fix the date definitely; that she was 
positive it was not as late as the 15th of October, but that to 
the best of her recollection, it was during the first week in 
October. That she saw Dr. Horen in front of the Princess 
Martha Hotel, in St. Petersburg, Florida, and that she spoke 
to him and his wife; that Mr. O’Boyle was present and came 
to the hotel with Dr. Horen in Dr. Horen’s car; that Mr. 
O’Boyle told her they were leaving to go out and inspect the 
property and asked witness to accompany them, but a busi¬ 
ness engagement prevented her from doing so; that she saw 
Mr. O’Boyle, Dr. Horen and Mrs. Horen leave with the an¬ 
nounced purpose of inspecting the property; that she does 
not recall that she saw Dr. Horen and Mrs. Horen after 
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they returned from the inspection trip biit that she 
64 saw Mr. O'Boyle. Whereupon counsel foir plaintiffs 
asked the witness the following question: 

“Q. What did Mr. O’Boyle say, if anything, about the in¬ 
spection?” 


to which question objection was made by defendants on the 
ground that there had been no proof of agency qn the part 
of Mr. O’Boyle and that unless same was made in the pres¬ 
ence of defendants, they could not be bound by thqm; where¬ 
upon the Court ruled that the witness could answer subject 
to the rights of defendants to move to have same stricken off 
in the event the plaintiffs failed to prove agencyj 

Whereupon, tlie witness answered as follows :| 

“A. I asked Mr. O’Boyle how they liked the property. 
He said they were very well pleased with the property.” 

The witness further testified that she introcluced Mr. 

O’Boyle to the plaintiffs and was present at a conversation 

between O’Boyle and the plaintiffs about the tinjie the first 

note came due, or shortly thereafter; sometime injthe fall of 

1926; that she saw Mr. O’Bovle when he came io Florida 

* 

sometime in 1926, whereupon counsel for plaintiffs asked 
the question as follows: 

“Q. And did Mr. O’Boyle say what the object of his visit 
was f ” I 

to which question defendants objected on the ground that 
there had been no proof of agency on the part of O’Boyle, 
and upon the further ground that any statement made by 
O’Boyle not in the presence of the defendants would not be 
binding upon them. Whereupon the Court ruled that the 
witness should answer the question, subject to tile right of 
the defendants to move to have same stricken out itj the plain¬ 
tiffs failed to prove agency on the part of O’Boyle. Where¬ 
upon counsel for plaintiffs made the following Statement: 

“It is understood, Mr. Neale, without renewing! it that all 
this testimony is objected to and considered to gb in under 
that objection.” 


65 (Wherefore all testimony of this general nature 
was admitted subject to the objections heretofore 
stated on behalf of defendants.) 


i 

i 


i 

i 
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Whereupon the witness answered as follows: 

“He said he was coming down to try to see what discount 
he could get on the mortgages; and he believes that Mr. Dille 
and Dr. Horen, if they could get enough discount, would 
settle up for the whole property.” 

Witness further testified that she was present at the time 
O’Boyle talked with Mr. Hammond in regard to same. 

The witness further testified that O’Boyle asked Ham¬ 
mond what discount they would take on the mortgage and 
Mr. Hammond said: “Why, I haven’t considered a dis¬ 
count.” Mr. O’Boyle asked if he would consider a discount 
and Mr. Hammond in substance replied that he did not know 
whether he would or not and wanted to know what discount 
he was considering. She testified that both plaintiffs were 
present at this conversation. 

The witness further testified that Mr. O'Bovle stated he 

•> 

believed his clients would consider a 25% discount, at which 
suggestion Mr. Hammond stated he could not afford a 25% 
discount but would think of the matter. 

Witness further testified that she went with Mr. O’Bovle 

•/ 

to see the holders of the other mortgages against this prop¬ 
erty; that she went to New Port Richey to see Mr. Swoffard; 
that Mr. O’Bovle asked them if they would consider any dis- 
count, and if so, what; that witness and Mr. O’Boyle were in¬ 
terested in preventing a foreclosure of the mortgages and 
that she kept in touch with Mr. 0 ’Boyle by correspondence 
from time to time. Whereupon the witness produced a letter 
bearing date of April 30,1926, addressed to her by J. Walter 
O’Boyle, a part of which only related to the transaction in 
question. Counsel for plaintiffs offered to read in evidence 
so much of said letter as pertained to the transaction in ques¬ 
tion, to which objection was made by defendants on the 
ground that thev were not bound by anv statements made bv 
O’Boyle unless the plaintiffs proved by competent evidence 
that he was agent for the defendants and that no such 
66 proof had been introduced. Whereupon the Court 
ruled that so much of said letter as pertained to the 
transaction in question could be read into evidence sub¬ 
ject to the right of defendants to move to strike same 
out if the plaintiffs failed to prove agency between O’Boyle 
and the defendants. 
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Whereupon said letter was marked “Exhibit jP” and the 
following extracts from it read into evidence: 

“Dear Mrs. Fletcher: 

. 

I arrived safe and have been trying to get Dr.| Horen and 
Mr. Dille together for a meeting since my arrival, and only 
succeeded last night, as Mr. Dille has been out jof the city. 

We argued from every angle, and at one timel during the 
conference, I thought that I had succeeded in re-selling 
them the property, but now must confess that I do not know 
where I stand, and "will give you an outline of the meeting, 
so you and Mr. Petty try and help me work it oqt. 

I will address a letter to Mr. Petty and ask him to reply 
in any wav he thinks best, but this letter is for!him to see 
also. j 

They thought that a big discount could be gotten in view 
of the fact that all one hears up here is detrimental to Flo¬ 
rida and they thought that it would be a long t}me coming 
back, of which I conscientiously tried to change (.heir mind. 

They then picked a flaw in the contract, becausje they con¬ 
tracted for 50 acres and only got 40. 

I then told them that I had fully explained that to them 
at the time, that the 10 acres was in question, and that it 
was in escrow waiting for a quitclaim deed iji order to 
straighten out the title in a reasonable length time. I. 
told them if they wanted the 10 acres, we could! get it, but 
then thev did not want it. ! 

Some lawyer has told them that they could get their 
money back on account of non-fulfillment of the Contract. 

Then another argument, that they would sellj at a very 
low figure and — willing to lose money on it, anft want me 

to see what Mr. Petty or someone else could get for it.” 

| 

Along with this letter and read under the same objection 
was a letter addressed to L. M. Petty, dated Apr^l 30, 1926, 
and signed J. Walter O’Boyle, marked “Plaintiffs’ Exhibit 
Q”, as follows: 

67 “My Dear Mr. Petty: 

The contents of the letter to Mrs. Fletcher i$ for your 
information, and explains the situation regardiiig the An- 
clote River tract. 

They take a peculiar attitude on it, and it is; just as T 
told them last night. If I had of sold at a big profit for them 
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I would have been a wonder—but I didn’t and now it is a 
different story—some people are not ‘game.’ 

So if you can sell it at a loss, do so—but write me a letter 

along the lines that vou think best for me to read to them. 

I hardlv know what to tell vou to write, but there is still 
» * * 

a chance probably of making it stick. 

With best wishes for a good season, and trusting that we 
may succeed in handling this in the best possible manner, 
I remain 

Yours very truly, 

J. WALTER 0 ’BOYLE. ’ ’ 

Whereupon the witness was shown the mortgage from 
J. Walter O’Boyle to L. M. Petty, which was introduced as 
“Plaintiffs’ Exhibit B”, and asked if she had signed the 
same as a witness to which she responded that she had, and 
that the other witness was L. P. Hardee, the attorney here¬ 
tofore mentioned. 

The witness was shown the deed from L. M. Petty and 
wife to J. Walter O’Boyle, heretofore introduced as “Plain¬ 
tiffs’ Exhibit G” and asked if she was present at the execu¬ 
tion thereof, to which she replied that she was and that the 
deed and mortgage just mentioned were both executed on 
the same day. which was September 28th: that she was pres¬ 
ent at their execution and that thev were drawn on the same 
day by the above named L. P. Hardee, as attorney, that is 
to say, on the 28th day of September, 1925. 

WTiereupon the witness was asked if after the transac¬ 
tion was settled she had any knowledge as to what was done 
with regard to listing the property for re-sale, to which the 
same objections were made by the defendant- as heretofore 
made on the ground of agency, and the witness permitted to 
answer, reserving to the defendants the right to move to 
strike out same in case of failure on the part of plaintiffs to 
prove agency. 

Whereupon the witness in substance replied that Mr. 
O’Boyle had said it was up to us now to get busy and 
68 re-sell the property at a profit, and the property was 
listed in the office of Mr. Gibbs and others; that it 
was listed with the St. Petersburg real estate office and 
various other offices along Central Avenue in St. Peters¬ 
burg; that the witness took several clients up to show the 
property; that it was always listed as owned by Horen and 
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Dille, and the listings made by O’Boyle as agent .for Horen 
and Dille, said listings being made by O’Boyle himself as 
such agent; that the property was listed at Seven Hundred 
Fifty Dollars ($750) an acre. 

That during the time the witness and others were making 
efforts to re-sell the property, she had correspondence with 
Mr. O’Boyle; that she generally wrote to Mr. O’Bpyle when¬ 
ever she took a prospect up to see the property and when the 
notes became due, she wrote O’Boyle asking whatlwas going 
to be done about the notes and settlement. j 

Whereupon counsel for plaintiffs produced an envelop 
postmarked June 19, 1926, addressed to the witness, con¬ 
taining a letter of the same date addressed to the witness 
(said envelop and letter being marked * * Plaintiff Is ’ Exhibit 
R”) and signed by J. Walter O’Boyle. Counsel jfor plain¬ 
tiffs over the objection of the defendants, offered to read in 
evidence so much of said letter as pertained to thfe transac¬ 
tion in question, the defendants’ objections being the same 
as heretofore noted with regard to other letters. The Court 
permitted extracts from said letter to be read irj evidence 
subject to the right of the defendants to move to jstrikc out 
same if the plaintiffs failed to prove agency on the part of 
O’Boyle, the pertinent part of said letter being ab follows: 


“No doubt you think that I have forgotten you^-St. Pete 
—and Anclote & Mr. Petty, but I assure you I have not, and 
will try to explain satisfactor-y the cause of the delay 
For the past two weeks, each day I had expected to come 
down to St. Petersburg and get the Anclote property all 
straightened out and to our mutual benefit. I hac} two men 
here and one in Baltimore that were going to takq over the 
property, which would have protected all of us hnd given 
vou, Mr. Petty and mvself some extra commission besides, 
but a Baltimore knocker got hold of my man, ai|d I have 
tried so hard to overcome his knocking, but so far 
69 I have not succeeded. 

I was all ready to wire you of my comijig and it 
surely has been a disappointment, but it may work out yet. 
I do so much hate to lose out on that property, andjanytliing 
that vou and Mr. Pettv does on the matter count me in on 
it, for I too have faith in it, and believe it will mgke good. 

I have a meeting today with Mr. Dille and Dr. Horan, Mr. 
Dille has been away again. They surely have had! me wor- 


! 

I 
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ried for I know what a position it places Mr. Petty and all 
of us in. * * * Xow remember I want to do anything 

that you and Mr. Petty think best on the Ahclote and will 
come in with my notes and proportionate share on the prop¬ 
osition. * * * I hardly know just when I will get down 
but will be sometime in July unless this other proposition 
(the Anclote) revives then I will come at once. Please tell 
Mr. Petty I am doing my very best on it.” 

Whereupon, counsel for plaintiffs produced to the wit¬ 
ness a letter signed “J. Walter O’Boyle”, the top of which 
and date line were torn off; attached to said letter was a 
letter addressed to Mr. Pettv signed “J. Walter O'Bovle” 
and dated September 14, 1926. The witness stated that she 
had received these letters; that the reason the top of one 
of them was torn off was that Mr. Hammond came to see 
her and asked witness if she had heard anything from 
O’Boyle, and witness told Mr. Hammond that she had got¬ 
ten a letter from him that day which she had in her pocket- 
book; that upon Mr. Hammond inquiring of her as to Mr. 
0’Boyle’s address, she tore off the top of the letter which 
contained the new address of Mr. O’Boyle and gave it to 
Mr. Hammond. At that time Mr. Hammond was about to 
leave for Arkansas. That along with this letter was a letter 
addressed to Mr. Petty which she had shown to Mr. Petty. 

Counsel for plaintiffs offered to read in evidence the per¬ 
tinent parts in said letter, to which objection was made on 
the part of the defendants on the ground that there had 
been no proof of agency between O’Boyle and these defend¬ 
ants, and that any statements made by him and contained 
in said letters were not binding upon them and were in the 
nature of a self-serving declaration, which objection 
70 the Court overruled and permitted extracts from 
said letters, which were marked respectively “Ex¬ 
hibits S and T” to be read in evidence, the pertinent parts 
of said letters being as follows: 

“Exhibit S,” being a letter addressed to Mrs. Fletcher, 
the witness: 

“lam writing Mr. Petty regarding the Anclote property, 
saw Dr. Horen todav and he will not do or sav anything 
until Mr. Dille returns on Saturday, so I am getting tired 
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of fooling with them. 


Let me hear from you, and 


I hope we can work Anclote property out o. k. 

Regards to all. I am, 

Yours S 

J. WALTER.” 

“Exhibit T,” being a letter dated September 14, 1926, 
addressed to Mr. Petty and signed “J. Walter jO’Boyle.” 

“Dear Mr. Petty: 

I received your letter and have just read it to Dr. Horen. 
He will not sav what they will or can do until Saturdav 
when Mr. Dille is to return. I do not know what to think 
of those fellows, and the way they are acting I regarding 
the property, but I will keep after them to the last minute 
to save it. * * * I will write you after Dille returns.” 

! 

At this point, counsel for plaintiffs requested leave of the 
Court to temporarily withdraw the witness so asj to permit 
a member of the Bar to testify. There being nq objection 
on the part of defendants, Tracy L. Jeffords, Esquire, a 
witness of lawful age, produced on the part of j plaintiffs, 
being duly sworn testified in substance as follows: 

That he has been a member of the Bar since JL8S8; that 
he knew J. Walter O'Boyle, deceased, and had known him 
for about twentv roars; that Mr. O'Bovle’s home was origi- 
nally at Harpers Ferry, West Virginia, which placie was also 
the home of witness; that he knew O'Boyle at Harpers 
Ferry and, knew him in Washington; that he recalled the 
time of Mr. 0'Boyle’s death but could not give the [exact date 
without looking it up; that witness is administrator of the 
estate of said O’Boyle, having qualified inj Jefferson 
71 County, West Virginia, the residence of thej deceased. 

That at one time O’Boyle was supposed to be a 
man of means but was not such at the time of his death; that 
his estate had something like Thirty Thousand Dollars 
($30,000) of face value notes and stocks that weite and are 
worthless; that the entire estate coming into his! hands as 
administrator amounted to Four Hundred Fifteen Dollars 
One Cent ($415.01), and that the funeral expenses were 
nearly twice that much. 

That he recalled counsel for plaintiffs calling at his office 
making inquiry about papers belonging to O’Boyle; that 


i 
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witness made a search for papers belonging to O'Boyle re¬ 
garding the property in question but found none. Where¬ 
upon, witness was shown the papers and memorandum in¬ 
troduced when the witness Warren was on the stand, same 
being “Exhibits J and K”. Witness stated that he had 
never seen these papers before but had no objection to their 
being used in evidence by the plaintiffs. On cross-examina¬ 
tion, the witness testified that he did not find any papers at 
all relating to the contract here in question among the 
effects of J. Walter O’Boyle, deceased. 

Whereupon the witness AlvillaN. Fletcher, being recalled, 
further testified in substance as follows: Upon being shown 
a letter addressed to her bearing date of September 27, 
1926, enclosed in an envelop bearing date of September 28, 
1926, she stated she received said letter from Mr. 0’Boyle 
through the mail. Whereupon counsel for plaintiffs offered 
to read the pertinent parts thereof into evidence to which 
the defendants objected on the grounds heretofore stated 
that legally sufficient proof of agency had not been intro¬ 
duced and that the defendants were therefore not bound 
by any statements therein made. The Court permitted 
same to be read in evidence subject to the right of the 
defendants to move to strike same out if the plaintiffs 
failed to prove an agency between O'Boyle and the de¬ 
fendants. 

72 Whereupon counsel for plaintiffs read into evi¬ 
dence so much of said letter as pertains to the con¬ 
tract in question as follows (which said letter was marked 
“Plaintiffs’ Exhibit U”): 

“1 received Mr. Petty’s wire and could not get Mr. Dille 
until tomorrow, at which time I will wire him, I have 
surely been worried with those fellows. I hardly know 
what move to make. 

At the present time I am in poor shape financially to put 
any money in it, but remember, any way that you and Mr. 
Petty can work it out, I will endorse my notes and send 
to you to handle in any icay you possibly can.” 

Whereupon the witness was shown a letter addressed to 
her dated October 15, 1926, contained in an envelop post¬ 
marked October 15, 1926, which she stated she had received 
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from J. Walter O’Bovle. Same was marked “Plaintiffs’ 
Exhibit V”. j 

Whereupon counsel for plaintiffs offered to read same 
into evidence to which the defendants made th^ same ob¬ 
jection and the Court made the same ruling as made with 
reference to “ Exhibit U.” Whereupon counsel! for plain¬ 
tiffs read into evidence so much of said letter as pertains 
to the transaction in question, as follows: 

“Well, so far I have — tugging away and have not 
gotten a definite proposition as to the closing* of the 
Anclote, or I should have said the paying off of the mort¬ 
gage. All I get is promises, they seem so disinterested, 
and I cannot get them together to talk matters over, so 
I hardly know what to tell you, I am like yon, tired of 
making promises for other people and not have! them ful¬ 
filled. 

No, thev never gave me any notes—I onlv deeded the 
property direct from myself to them, as you remember I 
had to take title as neither one of them was th^re. 

I got nothing from them whatever. * * * Ij will send 
you notes on the Anclote whenever needed, but at present 
I am not in shape for much cash outlay as several deals 
have been very disappointing so far. * * * I realize and 
appreciate the work that you and Mr. Petty liaye done in 
holding off the people from foreclosures, and ho|?e we can 
soon have the matter cleared up. ’ ’ I 

Whereupon the witness was shown a letter ad- 
73 dressed to her bv Mr. O’Bovle under date of Febru- 

W & | 

ary 14, 1927, enclosed in an envelop dated!February 
15, 1927, which witness identified as having been received 
by her from O’Boyle. Whereupon counsel forj plaintiffs 
offered to read the pertinent parts thereof into evidence 
to which the defendants made the same objection as made 
to “Exhibit U” and the same ruling thereon was made by 
the Court. Whereupon said letter, having been marked 
as “Plaintiffs’ Exhibit W”, counsel for plaintiffs read in 
evidence so much of said letter as pertains to the matter 
in question, as follows: 

i 

“Mr. Dille had planned to go down to Tarpon Springs 
and just at the last moment changed his mind on account 
of bad roads and being unable to leave here * * | 
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The witness thereupon testified that the Tarpon Springs 
mentioned in 4 ‘Exhibit W” is immediately adjoining the 
Anclote River tract (the land here in question); that 
Tarpon Springs is a resort with hotel accommodations. 

Whereupon witness was shown a letter addressed to her 
by Mr. O'Boyle dated December 19, 1926, in an envelop 
bearing postmark of same date. Witness having identified 
same as a letter received by her from O’Boyle, same was 
marked as “Plaintiffs’ Exhibit X”. Whereupon counsel 
for plaintiffs offered to read the pertinent parts thereof 
in evidence and the defendants objected thereto on the 
same grounds and for the same reasons set out with re¬ 
gard to “Exhibit U”. The Court having made the same 
ruling upon the objections, counsel for plaintiffs read in 
evidence the pertinent parts of said letter as follows: 

“I know you are wondering what has become of me, 
and I do not blame you, for I have intended writing you 
many times, but wanted to convey some good information 
to you regarding the Anclote property, but those fellows 
have surely kept me guessing. I have been trying to get 
them to quitclaim and have had some show of refinancing, 
but so far I have not accomplished it. Then business here 
has been so awfully dull that I have just been living from 
day to day in the hopes that something would break 
74 and things will be relieved financiallv. * * * Have 

C? m/ 

vou heard anvthing from the Anclote, or is there 
any chance of selling it, where I could get those fellows to 
quitclaim before a foreclosure. 7 ’ 

Whereupon witness was shown a letter addressed to her 
by Mr. O'Boyle dated August 5, 1926, in an envelop bear¬ 
ing postmark date of August 6, 1926. After having identi¬ 
fied said letter as having been received by her from 
O’Bovle, it was marked “Plaintiffs’ Exhibit Y.” Where- 
upon counsel for plaintiffs offered to read the pertinent 
parts thereof in evidence to which the same objection and 
ruling was made as had heretofore been made with regard 
to “Plaintiffs’ Exhibit U”. Whereupon counsel for plain¬ 
tiffs read in evidence so much of said letter as pertains to 
the matter here in dispute, as follows: 

“I have wanted to get to Florida so verv much and see 
you, and also to get the Anclote deal in some shape for 
handling if possible. 
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I had hoped with what I had coining into my possession 
this summer that I could or (we could, I me^n) handle 
that property and make some money out of it. 

I had all plans for coming down on July 20tli and was 
just about to write you, when I found that my Ideal could 
not be closed on account of title. Dr. Horen and Mr. Dille 
are still playing and standing me off with promises of 
taking care of the indebtedness remaining on thd property. 
• * * You mention about me not answering Mr. Petty’s 
letter; I answered Mr. Petty’s letter promptly, ajt least the 
answered the only ones I received from him.”| 

Whereupon counsel for plaintiffs produced a:letter ad¬ 
dressed to witness by Mr. O’Boyle bearing date of August 
11, 1926, contained in an envelop bearing postmark dated 
August 12, 1926. The witness having identified same as 
having been received by her from O’Boyle, it was marked 
‘‘Plaintiffs’ Exhibit Z”; whereupon counsel foii plaintiffs 
offered to read in evidence the pertinent parts thereof, to 
which the same objection and ruling was made as pre¬ 
viously made with regard to “Plaintiffs’ Exhibit U”. 

Whereupon counsel for plaintiffs read into evidence 
75 so much of said letter as pertained to the trans¬ 
action here in question, as follows: 

“I was with Dr. Horen on Monday and I ckn get no 
satisfaction out of him whatever, he says they are giving 
it to an attorney to see if they can’t break the contract or 
get it on the original terms of payment which I were one 
and two years. Mr. Dille was not in town so could not 
get hold of him. ’ ’ 

Whereupon the witness on cross-examination testified 
in substance as follows: 

That on September 22, 1925, she was present at a meet¬ 
ing in the office of Mr. O’Bovle between Mr. O’Bovle, Dr. 
Horen and Mr. Dille, and Mr. McCarthy; that shb was not 
in the room with these parties but stood in the opening 
between the two rooms; that if they looked in her direction 
they could have seen her; that she saw them; thaf this was 
the only occasion upon which she was present at; the office 
of Mr. O’Boyle when Mr. Dille and Dr. Horen were 
present; that as near as she could remember, ah appoint¬ 
ment had been purposely made for signing the contract; 
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that when Mr. Dille and Dr. Horen came, they were late in 
keeping the appointment and as they entered into conver¬ 
sation, they said: 

“We are late to keep another appointment, and we won’t 
waste anv more time than is necessary. ’ ’ 

That as nearly as she could remember, O’Boyle told them 
of the property and then turned to the witness and said: 
“Do vou know of anything that I have omitted?” To 
which the witness replied: “I think you have described 
the property accurately, if conservatively.” 

Witness stated that she then asked if they understood 
about the ten (10) acres in question, and that one of the 
defendants remarked: “We understand it can be cleared”, 
or words to that effect, to which the witness testified that 
she replied: “It will take time, however.” 

76 Witness stated that there was some discussion 
as to the defect in title as to the ten acres and that 
it was stated to the defendants that forty (40) acres could 
be delivered but that she did not remember that either 
defendant stated that they would be willing to take the 
forty (40) acres in lieu of the fifty (50). 

Witness further stated that this meeting took place at 
around the noonhour; that the contract between O’Boyle, 
Dr. Horen and Mr. Dille was executed on the occasion of 
this meeting; that she did not sign the contract as a wit¬ 
ness and that she had never seen O’Boyle, Horen and Dille 
together on any other occasion; that she had been dealing 
in real estate in and around St. Petersburg and Tarpon 
Springs for some considerable period of time and was 
acquainted with the value of property in the location of 
the property here in question. That at the time the con¬ 
tract of September 22d (Plaintiffs’ Exhibit D”) was made, 
the land therein mentioned—which is the land referred to 
in this case—was of a value of Six Hundred Dollars ($600) 
per acre, or Twenty-four Thousand Dollars ($24,000) for 
forty (40) acres, or Thirty Thousand Dollars ($30,000) 
for fifty (50) acres. 

The witness further testified on cross-examination that 
she had heard one of the plaintiffs, Mr. Hammond, testify 
the day before that in his judgment at the time of the in¬ 
stitution of the foreclosure proceedings, the property had 
depreciated in value to the extent of about one-third. 
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Witness further stated that in December, 19^6, selling 
activities in the neighborhood where the land i|i question 
was located had practically stopped and it was hard to 
do business; that prices had naturally depreciated very 
materially, and it was hard to sell any property unless 
someone wanted it for some particular purpose^ and that 
in her judgment the depreciation in value of thirty percent 
(30%) would be conservative and accurate, and that the 
property as an investment continued to decrease in 
77 value unless one wanted to buv it for a long future 
investment. 

Witness stated that she could not state what was the 
value of the property in September, 1929; tliat if the 
property was sold under the hammer at that time at a 
forced sale, it would bring very little; that slie did not 
know of any property that was being sold in this locality 
in September of 1929; that property in the immediate 
location had depreciated in value at that time land most 
people were having about all they could struggle with to 
take care of the obligations that they were tied! up with; 
that property value depreciations commenced in Florida 
about the time the great storm hit Florida in 1926; that 
it came up again shortly after the storm; that tjhe values 
never reached their prior level. 

Witness further stated that of the several mortgages 
purporting to be assumed in the deed in question in this 
case, the mortgage therein mentioned for Twenty-five 
Hundred Dollars ($2,500) dated May 18, 1925j was the 
first mortgage held by Mr. Swoffard, which was ithe mort¬ 
gage foreclosed in the proceedings, certified copy of which 
had previously been offered in evidence; that she did not 
know what had become of the Fifteen Hundred Dollar 
($1,500) mortgage; that the Fifty-five Hundred Dollar 
($5,500) mortgage is the one in question; that with regard 
to the Three Thousand Three Hundred Thirty-tfiree Dol¬ 
lars Thirty-three Cents ($3,333.33) mortgage made by 
O’Bovle to Gibbs, she does not know who now !owns the 
mortgage and the notes; that she hardly thought same 
were in existence at the present time; that at one! time she 
owned one of the notes secured by the mortgage! but does 
not have same now, nor does she know where this; note is. 

She further testified that she had requested Mr. Pretz- 

5—5518a 
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felder to file a suit in her behalf similar to the present suit 
on account of said note but was advised bv Mr. Pretzfelder 
that at the time the matter was taken up with him, the 
note was outlawed. 

78 That Mr. 0’Boyle’s first connection with the trans¬ 
action in question came about as a result of her 

solicitation to effect the sale of the property in question; 
that at the time she interested O’Boyle in the matter, Har¬ 
lan E. Gibbs had a contract with Petty, the then owner, 
to purchase this property; that she knew Gibbs had this 
contract, and interested O’Boyle in the purchase of what¬ 
ever rights Gibbs had and that Gibbs assigned his con¬ 
tract to O’Boyle and O’Boyle in turn assigned same to 
Dille and Horen, and that Gibbs had personal knowledge 
of the fact that the contract had been assigned bv O’Bovle 
to Dille and Horen before the deed was made from Pettv to 
O’Bovle, and from O’Bovle to Dille and Horen. 

On re-direct examination, the witness testified that she 
did not sign the contract of September 22, as a witness, but 
was present at the time the contract was signed, and saw 
all the parties sign it. 

Whereupon the witness was excused and counsel for 
plaintiffs offered to read in evidence a deposition of Haskell 
Adkins, taken on commission duly issued, to which depo¬ 
sition defendants objected on the ground that the matters 
therein testified to with respect to statements made by 
O’Bovle are whollv inadmissible as there has been no 

V % 

legally sufficient proof offered by the plaintiffs to establish 
agencv between O'Bovle and these defendants. Where- 
upon the Court overruled said objection and permitted the 
deposition to be read in evidence subject to the right of 
defendants to move to strike same out if plaintiffs failed to 
prove agency. Whereupon counsel for plaintiffs read into 
evidence said deposition, which in substance is as follows: 

‘‘Direct examination: 

Haskell Adkins; engaged in real estate business in St. 
Petersburg, Florida, in 1925, with ‘St. Petersburg Hotel 
Heal Estate Company’ and was so engaged from 

79 1923 until 1928; knew J. Walter O’Boyle and of his 
connections with the Anclote River Tract; talked to 

him several times prior to the listing of this 40 acre tract 
with his company and he said he was acting agent for Dille 
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& Horen. After listing the property with his colmpany he 
had different conversations with O’Boyle as to \Vhat Dille 
& Horen expected to do with the property; he met Dr. 
Edward B. Horen of Washington, D. C. about October 1st, 
1925 in St. Petersburg, Florida in the lobby of the!‘Princess 
Martha Hotel’ and judged that Dr. Horen had! inspected 
the land above referred to; he was called to th^ hotel by 
O’Boyle for a conference with Dr. Horen in regard to Flor¬ 
ida lands. The conversation was very short, as I)r. Horen 
appeared to be a busy man. In regard to the 40 acre tract 
on the Anclote River, he said he was well pleased with this 
property. The property was listed for sale witl} his com¬ 
pany by J. Walter O’Boyle representing himself! as agent 
for Dille & Horen of Washington, D. C., and witness pro¬ 
duced the original listing and it was offered in! evidence 
and purported to show the property was listed for sale on 
October 3, 1925, in the name of Dille & Horen a^ owners, 
by J. Walter O’Boyle as agent. 

Cross-examination: 

i 

The land referred to is the same land upon which the 
mortgage was executed out of which the plaintiffs’ claim 
arises; that his first recollection was that O’Boylp entered 
into a contract for the land about August 1st, 1925, but 
from some small controversy deed was not made until 
about September 25, 1925; Mr. O’Boyle introduced him to 
Dr. Horen; Dr. Horen said he was well pleased!with the 
Anclote River property. At time of listing onlyj O’Boyle 
and witness were present, and it was listed by! O’Boyle 
as acting agent for Dille & Horen. Mortgages were 
SO not discussed except as shown on listing. I He met 
the plaintiffs in St. Petersburg, Florida ahd about 
all the conversation with them in regard to the mortgage 
was, that they asked him if he thought the land worth the 
mortgage, and of the standing of Dille & Horen; h$ replied, 
their recommendation to him was ‘A No. 1’; that witness 
does not expect any compensation as a witness other than 
that allowed as a witness fee, and if judgment is| allowed, 
he has not been promised, and expects no more compen¬ 
sation.” 

During the reading of said deposition, counsel for de¬ 
fendants expressly objected to the statement by j the wit- 
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ness to the effect that O'Boyle was acting as agent for 
Dille and Horen, first on the ground that there had been 
no proof of agency, and second, that agency could not be 
proved by the statement of agent himself. Over objection 
of defendants, same was permitted to stand subject to the 
right of defendants to move to strike same out if plaintiffs 
failed to prove agency. 'Whereupon counsel for plaintiffs 
rested. 

'Whereupon the defendants, by their counsel, moved to 
strike out all of the testimony admitted, subject to the 
right of the defendants to move to strike same, and moved 
specificallv to strike out “Plaintiffs’ Exhibits A, B, E, F, 
G, H, I, f, K, L, M, N, 0, P, Q, R, S, T, U, V, W, X, Y, and 
Z,’’ and further moved to strike out all of the testimony 
of the witnesses, Hammond, Fletcher and Adkins, which 
undertakes to relate conversations had bv and with and 
between them and O’Boyle, under which O’Bovle under- 
took to bind the defendants; whereupon the Court stated 
its ruling as follows: 

“The Court: Looking at this question presented by the 
motion to exclude this evidence which pertains to declara¬ 
tions of O’Boyle, I have tried to exclude all of that evi¬ 
dence in mv own mind and decide whether there was 
* 

81 a prima facie case upon the other evidence which 
has been adduced upon the part of the plaintiff. 

It seems to me that there are certain occurrences that 
happened, the nature of the transaction itself, the interest 
of the parties, that are inconsistent with any other theory 
except that O'Boyle eas acting with authority in carrying 
a check for $S,666. and acquiring title and putting title in 
the defendants. That evidence is properly before the 
Court, and it is! entirely disconnected from the testimony 
to which the motion goes. 

At this stage of the proceeding, with these happenings 

and proceedings as to the transaction, as the case now 

stands, it seems to me that they are sufficient for the Court 

to sav that the acts of O'Bovle were authorized. And ac- 
* * 

cordingly, that being so, any other evidence which is in sup¬ 
port of that, such as the letters which contain the evidence 
of the agent himself, are admissible; and will be considered 
in support of such evidence as can be found conclusive to 
establish the fact of agency. 
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At this stage of the proceeding it seems to mejthat that 
is the case. Accordingly the motion to exclude cqrtain evi¬ 
dence which relates to every exhibit offered excqpt C and 
D, and which also relates to the evidence in the letters, is 
denied. 

Mr. Neale: Does your Honor allow me an exception? 

The Court: You may have your exception.” 

i 

Thereupon the defendants produced as a witness of law¬ 
ful age Wm. S. McCarthy who, being duly sworn, in sub¬ 
stance testified as follows on direct examination :| That his 
full name is Wm. S. McCarthy; that he resides in the Dis¬ 
trict of Columbia, and that he is engaged in the real estate 
business and has been so engaged for a beriod of 
S2 46 years; that he was acquainted with J. Walter 

0’Boyle during his lifetime and that sometime dur- 
ing the month of September, 1926, knowing thatj O’Boyle 
had been operating in real estate transactions ill Florida 
and having been told by 0’Boyle that he had for sale a 
tract of fifty (50) acres of land on the Anclote Hiker, near 
Tarpon Springs, he told O'Boyle he knew nothing about 
Florida real estate, but he knew that there was ajboom on 
in the State; he transmitted this information to Dr. Horen 
in whose office he happened to be on a professional call, 
shortly after the above outlined conversation with 0’Boyle; 
that Dr. Horen informed him that he had a friend! who had 
stopped in the neighborhood of the property who possibly 
would know something about the location; that ithis took 
place around about the 5th, 8th or 10th of September, 1925; 
that the next day, Dr. Horen called him and asked witness 
to make an engagement with O’Boyle so that they cjould talk 
the matter over; that witness went to the offic^ of Mr. 
O’Boyle in the Investment Building where O’Bpyle had 
desk room in the office of a Mr. McLean; thatj he told 
O’Boyle that he had two prospects for the property in the 
neighborhood of Tarpon Springs, and that these prospects 
would be glad to come around and talk it over; that!O’Boyle 
suggested that an engagement be made to see htan; that 
witness informed O’Boyle that Horen was busyj until 6 
o’clock; that he did not know the other party. Whereupon 
an engagement was made and the parties met at the office 
of O’Boyle about 8 o’clock at night; that at this j meeting 
were present O’Boyle, Dille and Horen and the jwitness; 


i 
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that no other person was present and that this was the 
first time that he had ever met the defendant Dille; that 
Mr. Dille seemed to know a good deal about the location 
of Tarpon Springs, Florida; that Mr. O’Boyle told him 
about all the changes that had taken place; that subsequent 
to this meeting, another meeting was held on September 
22d. Present at that meeting were O’Boyle, Dille, Horen 
and the witness; that no one else was present on this oc¬ 
casion; that on this occasion a contract was drawn 
83 up between O’Boyle, Horen and Dille and then and 
there executed; that he saw the contract executed 
and had a copy of it in his own office. Whereupon witness 
was shown “Plaintiffs’ Exhibit D” and he identified same 
as the contract referred to by him; that lie had seen it 
signed and that he was the same Wm. S. McCarthy men¬ 
tioned in the contract; that he had never seen the witness, 
Mrs. Fletcher, t until he saw her in the Courtroom; that 
Mrs. Fletcher was not present at the meeting at which the 
contract was signed; that both meetings at which Dr. Horen 
and Mr. Dille were present were after 8 o’clock at night; 
that there had never been a meeting around about noon¬ 
time at Mr. O’Bovle’s office between the witness, O’Bovle, 
Dille and Horen; that he had personally been in 0'Boyle’s 
office several times in the day time but never with the de¬ 
fendants until 8 o’clock at night; that he did not see any 
woman present at the time the contract was signed, nor 
was there any discussion with regard to any defect in title 
on the occasion:of this conference; that absolutelv nothing 
was said about anv defect in the title. 

On cross-examination, witness testified that his office is 
located in Room 1014 Denrike Building, on the ground 
floor, in the office of Edward P. Schwartz Co., Inc., of which 
company he is Vice-President; that he had never sold either 
defendants any real estate prior to the occasion in question; 
has never sold them any since; that he has never made 
loans to either one of these gentlemen and has never ob¬ 
tained any money for them on mortgage loans; that he was 
sure he did not see Mrs. Fletcher on the occasion of Sep¬ 
tember 22d; that if she was there, he did not see her, and 
that the meeting took place at 8 o’clock in the evening, 
after office hours, on September 22d; that witness posi¬ 
tively distinctly remembers this; that both times the meet¬ 
ing was held, it was after office hours because he went home 
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and got his dinner, and Dr. Horen is engaged at his 

84 own office until 6 o’clock in the evening, and that 
Dr. Horen and Mr. Dille came after office hours; 

that witness lives at 3162 18th Street, N. W.; tjiat he had 
known O’Bovle for four or five vears; that he did not 
know 0’Boyle’s daughter, Eileen; that he thought he saw 
her come in her father’s office once but never ifiet her but 
thinks that 0 ’Boyle told him it was his daughter; that she 
was not in the office of O’Boyle on September |22d to the 
knowledge of witness; that he may have seen jher at the 
office around about September 22d as he was in the office 
of O’Boyle several times during the month; that witness 
did not think that the daughter was there in the’ night time 
of September 22d, and that witness is positive! that Miss 
O’Boyle did not come into her father’s office on t}ie occasion 
that the contract was signed. Whereupon the jdefendants 
rested their case. 

The plaintiffs, in rebuttal, called as a witness of lawful 
age, Mrs. Eileen H. Evans, who, being duly sworn, on direct 
examination testified in substance as follows: 

That her name is Mrs. Eileen Evans and that her maiden 
name was Eileen O’Boyle; that she is the daughter of the 
late J. Walter O’Boyle; that she had known tjhe witness 
Mrs. Fletcher since 1924, and had seen Mrs. Fletcher in 
Washington in the fall of 1925. She fixed the dhte of hav¬ 
ing so met Mrs. Fletcher by stating that witness went to 
Florida in November, 1925, and Mrs. Fletcher was here a 
couple of months before witness w T ent to Floridh; that she 
remembered talking to Mrs. Fletcher of going ;to Florida 
and had almost planned to go down to Florida with Mrs. 
Fletcher as she knew she would be there in aj couple of 
months; that she had heard her father speak oij a tract of 
land on the Anclote River with which he had! had some 
dealings and that she went up on the property with her 

father; that her father was interested in this deal about 
7 | 
the time Mrs. Fletcher was in Washington; that she went 

to her father’s office on one occasion to meet Mrs. 

85 Fletcher but that she could not state the ^xact date; 
that she met Mrs. Fletcher and her father on this 

occasion; that she did not see any other gentleijnen in her 
father’s office as she recalled but met some gekitlemen in 
the hall as witness w’ent out. These gentlemen;were com- 
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ing from her father's office. She saw them come from her 
father ? s office but did not meet them; that Mrs. Fletcher 
and her father were waiting for her to go out to lunch and 
that she had an appointment to meet Mrs. Fletcher, and 
that it must have been around noontime as she had a 
luncheon engagement. 

On cross-examination, the witness stated that she did 
not see Mrs. Fletcher in the hall; that Mrs. Fletcher was 
waiting for her in her father’s office; that she went in the 
office; that she did not know of anyone else that was in the 
room other than Mrs. Fletcher; that her father was in the 
adjoining office and Mrs. Fletcher was waiting at the door 
of the office for her. Witness stated she could not tell 
whether Mrs. Fletcher was in the same room with her 
father; “I really don't know. It has just been too long 
for me”; that she remembered meeting Mrs. Fletcher at 
her father’s office and there was no one else in the office 
besides Mrs. Fletcher and her father just then; that the 
only time she ever met Mrs. Fletcher at her father’s office 
there was no one else other than Mrs. Fletcher and her 
father. 

Whereupon witness was excused and the plaintiffs re¬ 
called the witness Alvilla N. Fletcher in rebuttal, who testi¬ 
fied in substance on direct examination as follows: 

That the occasion of her visit to Washington on Sep¬ 
tember 22, 1925, was the first time she had ever stopped 
over in Washington; that she had previously been through 
Washington on trains; that she had not been in 
86 Washington since that occasion until she came here 
two weeks ago for this trial. There being no cross- 
examination on rebuttal, the plaintiffs rested their case. 

Whereupon counsel for the respective parties argued 
their views of the case, at the conclusion of which the Court 
made the following announcement: 

“The Court: Now gentlemen, Mr. Xeale has asked me 
to read some cases in connection with this matter. Some 
of them I have read and others I have not. I want to do 
that. 

But it does appear to me that in this case, as in a great 
many others, what I regard as the evident facts of the 
situation and of the transaction are of great importance; 
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and I find from these evident facts that an agejncy exists, 
as I announced before. 

That being so, it makes the evidence contained in 
0’Boyle’s letters and some of this other evidence pertinent 
in support of the plaintiffs’ claim. 

The only other question that is really important as far 
as the plaintiffs’ case is concerned is whether or not there 


is ratification of the change which w^as 


indulged 


in bv 


O’Boyle in closing the transaction. With respect to that 
matter you have the deed in your possession for lover three 
years, and the other papers with which the deqd arrived. 
O’Boyle being your agent, it was necessary for you to dis¬ 
affirm any act which he made in your behalf under that 
agency within a reasonable time. 

Now, instead of inspecting the papers, you say that you 

filed them away without looking at them. That dan only be 

consistent with one theory, in my judgment; aind that is 

that you accepted the bargain which you made. Otherwise, 

when these papers relating to this transaction | came into 

your hands, you would have looked at them and! seen what 

had been done and why it had been put in your hinds. And 

holding them for three years, of course, is an unreasonable 

length of time in which to complain of what was done by 

O’Bovle in vour behalf. 

* •/ 

It. seems to me that we have got to look at the transac¬ 
tion, the evident facts that arise from it, the indisputable 
facts, and see whether they can be checked upj with any 
other theory than that of agencv. We have to reason it out 
from experience. We have to accept what was qone in the 
light of judgment and reason. 

We know here that there wms a contract bv the terms of 
which when you paid eight thousand odd dollars, jyou would 
be entitled to a deed. You have the evident fact that vou 
did pay that amount, and that the man with whom you con¬ 
tracted used it in a way which seemed to him toi be appro¬ 
priate to put title in these defendants. 

In doing that perhaps he varied from tjie plan or 
87 the program that had been outlined. The deed itself 
would have revealed that if inspected. I| seems to 
me that either the defendants accepted the deed and filed it 
awav believing that whatever had been done bv O’Bovle 

* v—* y %/ 

for them had their approval, or else they havej neglected 
for an unreasonable length of time to make the Inspection 
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which they would be required to make if they want to object 
and complain of any action of one representing them. 

I think the best wav for me to read these cases which Mr. 

•/ 

Neale has presented would be to read them in connection 
with my findings of fact and my statement of conclusions 
of law, which in this jurisdiction is required, and which I 
now ask Mr. Pretzfelder to prepare and present to me for 
my examination and approval. In connection with that I 
will read these cases and see whether they check up with 
the theory that is presented about the law and the facts 
in this case. I will ask you to supply Mr. Neale with a 
copy of that statement that you prepare; and if you have a 
brief of cases other than these, that you will also supply 
Mr. Neale with them. 

Mr. Pretzfelder: Yes. 

Mr. Neale: I take it that the general finding of facts of 
the Court at the present time is that in the first place 
O’Boyle by reason of having had this money paid over to 
him became a general agent for all purposes with full power 
to vary- 

The Court: No. I didn’t sav that. 

Mr. Pretzfelder: I didn’t so understand. 


The Court: I didn’t sav that, because if he had full 
power, ratification would be an unnecessary element. 

But I take it that an agent for a specific purpose may 
exceed his authority; but what he does in exceeding his 
authority may become entirely obligatory upon the prin¬ 
cipal because that principal ratifies what he has done. 

Mr. Neale: Then I take it that another finding that your 
Honor has made is that these defendants did ratifv his acts? 

The Court: Well, you have presented some cases here 
which would indicate- 


Mr. Neale: What I had in mind was this: In vour com¬ 


ment upon the statement in the answer and the manner in 
which the deed came into their possession, your Honor 
apparently overlooked a previous statement in the answer 
that prior to this deed coming into their possession they had 
notified O’Boyle that they were not going any further with 
this transaction. So that it would be perfectly natural when 
these papers came in to them, they didn’t consider 

88 that the deed was anything- 

The Court: But nevertheless if a principal- 

Mr. Neale: Now then- 
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Mr. Pretzfelder: Let the Court speak. 

The Court: He may determine the agency which he has 
created; but he cannot do so and put the papers in a pigeon¬ 
hole and say,‘1 won’t look at them and see what this agent 
has done while he had authority.’ 

Mr. Neale: That is just what I think your flonor has 
overlooked—the point that is made in the answer We said 
that we had notified O’Boyle way back in the|fall, or at 
least as early as February, 1926, that this deal was off. 
That is the effect of that—that we were not going to go any 
farther. j 

Now, I say this: that when these papers were sent from 
O’Bovle to them in July of 1926, he was no linger their 
agent. They knew nothing about this deed prior ito the time 
that they notified O’Boyle that they were through with it. 

Now, when the papers came in, O’Boyle was not their 
agent then according to the answer. We were not obliged 
to look into them and find out what they were. 

The Court: Suppose that they could effectually terminate 
that relationship between themselves and O’Boyle. Could 
they close their eyes and say, ‘We will not even! inquire as 
to what O’Boyle did during the time that he was jauthorized 
to act’? | 

Mr. Neale: On the other hand, however, I think that the 
effect of these cases is that they cannot be bound by any 
exercise of authority that O’Boyle indulged ini that they 
knew nothing about. 

The Court: Not except by ratification. 

Mr. Pretzfelder: Except by ratification. 

Mr. Neale: You can only ratify that which jyou know 
about. 

The Court: I rather doubt that, because, certainly, a 
principal is required more strictly to supervise the action of 
his agent and disclaim it if he does not intend to ratify it. 

Mr. Neale: Now, may I ask your Honor in connection 
with this—I just want to save as much time in the prepara¬ 
tion of the final statement as possible- 

The Court: Yes. 

Mr. Neale: May I ask your Honor if you have at the 
present time considered and finally made up yoiir mind on 
the question of laches, which in my mind is the dost impor¬ 
tant feature of the case. 
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89 The Court: I have preferred to read these cases 
first. 

Mr. Neale: Because, as I said in my closing argument, 
my view of this case is that even though you found against 
me on the other propositions- 

The Court: I understand that. 

Mr. Neale: I thought that you understood it. 

The Court: In my comments I have not touched on that 
because I feel that that is fully a matter of law; and I did 
not want to comment on it until I have inspected the cases 
which you have presented. 

Mr. Neale: I thank vour honor. 

The Court: My comments were indulged in to give you 
gentlemen my impression of the facts. I may have been in 
error in some conclusion of law which I stated here. If I 
have, I will seek to correct that before the final decree is 
issued. However, I wanted to advise you what my concep¬ 
tion of the facts was and give you my conclusions that I 
have formed so far as they may be formed at the present 
time without fully going into the law. 

Mr. Pretzfelder: I believe—at least, I think I understood 
your Honor to say—that the allegation of the defendants 
in their answer to the effect that thev had orally or other- 
wise notified O’Bovle of the revocation would not be or does 

; mi 

not constitute sufficient revocation; that they were bound to 
do more than that if thev intended to revoke this entire con- 

m/ 

tract and transaction; and I want to know whether- 

The Court: My thought was this: that whatever they did 
or thought they were doing to terminate their relation with 
0 ’Boyle as principal and agent would not be effective as to 
parties who had acquired rights by the authorized act of the 
agent prior to that time or by an act which had been rati¬ 
fied. 

Mr. Pretzf elder: In confining that remark to prior to that 
time I will call vour Honor’s attention to the fact that thev 
claim to have notified O’Boyle a short time before Ham¬ 
mond purchased the notes from Gibbs. 

The Court: Yes. 

Mr. Pretzf elder: My opinion and firm belief is that 

whether it is before or afterwards would not excuse them; 

that the answer is not sufficient as to what thev sav. 

* % 

The Court: They could not excuse themselves from the 
effects which followed. They probably could excuse them- 
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selves from any action on the part of the agent which 

90 is initiated afterward. I think they could excuse 
that. But they could not excuse themselves from the 

natural result that follows something that w T as dime before 
the relationship had terminated. That naturally !would fol¬ 
low and inure to the benefit of any other person who had 
acquired rights. 

Mr. Pretzfelder: I thank your Honor. 

The Court: However, my finding upon the question of 
fact, I think, would have to be that they did not j terminate 
that relationship. Your contention in that regard! is refuted 
bv the evident facts in the case. They retained the deed in 
their possession. They cannot say, ‘We received this deed 
and filed it away without looking at it’ when their agent 
had sent it to them and when it was a consummation of a 
mission which he had been delegated to do. They cannot 
excuse themselves in that way in my judgment, j However, 
as to a finding upon that, as to the mere fact that they claim 
to have terminated the relationship, I suppose we may just 
as well wait until the reporter gets through writing up the 
transcript.” 

i 

Whereupon the plaintiffs submitted to the Court a re¬ 
quested findings of fact and conclusions of law, to jwhich the 
defendants filed objections and exceptions, which findings 
of fact and conclusions of law, together with the Objections 
and exceptions thereto have heretofore been, by order of 
the Court, made a part of the record. 

Whereupon counsel for the defendants filed jwith the 
Court requested findings of fact and conclusions of law, 
which findings and conclusions were by the Court rejected. 
Said requested findings of fact and conclusions Of law re¬ 
quested on the part of defendants, are as follows :j 

91 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 50227. j 

Samuel Hammond and S. C. Hammond, Plaintiffs, 

vs. 

i 

A. 0. Dille and Edward B. Horen, Defendants. 

Requested Finding of Facts Proposed by the Defendants , 
A. 0. Dille and Edward B. Horen. 

The above named defendants, by their attorney^, request 
the Court to find the following facts: 
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I. That the plaintiffs, Samuel Hammond and S. C. Ham¬ 
mond, are citizens of the United States and residents of St. 
Petersburg, Florida. 

II. That the defendants, A. 0. Dille and Edward B. Horen, 
are both citizens of the United States and residents of the 
District of Columbia. 

III. That on or about August 1, 1925, L. M. Petty, of 
Pinellas County, Florida, was the record owner of a tract of 
land located in Pasco County, State of Florida, consisting 
of fifty (50) acres of land, more or less. 

IV. That sometime prior to August 1,1925, the said Petty 
had agreed by a contract in writing to sell said tract of land 
to one certain Harlan E. Gibbs. 

V. That on August 1,1925, the said Harlan E. Gibbs con¬ 

tracted to sell said land to one, J. Walter 0 ’Boyle by 
92 a contract in writing bearing said date and in which 
contract said land is described (being the same de¬ 
scription contained in the contract between Petty and Gibbs 
referred to in Finding IV hereof) as follows, together with 
the terms and conditions of sale: 

“Piece or parcel of ground situated in the county of Pasco, 
State of Florida, known and described as follows, to-wit: 
Sec. 29, Township 26, Range 16 E. Containing fifty (50) 
acres more or less, forty of which lie east of and bordering 
on Dixie Highway, running back to Anclote River and ten 
acres on the opposite side of Anclote, in other words the 
Anclote River runs through the said fifty acres, being the 
same land under contract by Harlan E. Gibbs from L. M. 
Pettv. 

And the said party of the second part hereby covenants 
and agrees to pay to the said party of the first part the sum 
of Twenty Seven Thousand Five Hundred ($27,500) Dollars, 
in the manner following: Five Hundred ($500.00) Dollars 
cash, receipt of which is hereby acknowledged and Eight 
Thousand Six Hundred Sixty Six Dollars and Sixty Seven 
Cents ($8,666.67) on delivery of deed; Nine Thousand One 
Hundred Sixty Six Dollars and Sixty Six Cents ($9,166.66) 
on August 1, 1926; and Nine Thousand One Hundred Sixty 
Six Dollars and Sixty Six Cents ($9,166.66) on August 1, 
1927, with interest at the rate of 8 per centum per annum, 
payable semi-annually on the whole sum remaining from 
time to time unpaid, and to pay all taxes and assessments or 
impositions that may be legally levied or imposed upon said 
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land subsequent to the year 1925, and to keep the' buildings 
upon said premises insured in some company satisfactory 

-Dollars during the term of this agreement. And in case 

of the failure of the said party of the second parj: to make 
either of the payments or any part thereof, or to perform any 
of the covenants on his part hereby made and entered into, 
for the space of 30 days, this contract shall, at the |option of 
the party of the first part, be forfeited and terminated, and 
the party of the second part shall forfeit all payments made 
by him on this contract; and such payments shall b<i retained 
by the said party of the first part in full satisfaction and 
liquidation of all damages by him sustained, and s^id party 
of the first part shall have the right to re-enter and |take pos¬ 
session of the premises aforesaid without being liable to any 
action therefor. In event of any litigation said party of the 
second part agrees to pay all costs, including a reasonable 
attorney’s fee.” 

VI. That on September 22, 1925, the said Ji Walter 
O’Boyle by contract in writing, did agree to Assign to 
93 the defendants Dille and Horen the contract men¬ 
tioned in Finding V. That by said agreement of Sep¬ 
tember 22, 1925, the said Dille and Horen agreed!to carry 
out the covenants of the contract between Gibbs and; 0 ’Boyle 
mentioned in Finding V and this contract of September 22, 
1925 contained, among other things, the following provi¬ 
sions : 


“The object of the assignment of the above contract is for 
the purpose of resale of the property taken under £aid con¬ 
tract at a price to be agreed upon by the parties hereto. 

It is further agreed that any profits made by the resale of 
said property shall be divided in the following manner after 
the payment of ten per cent of said profits to Wm. S. Mc¬ 
Carthy, his heirs and assigns, for services performed, com¬ 
missions on money received as cash profits for said prop¬ 
erty, three eighths of said profit shall be paid to A. 10. Dille, 
three-eighths to Edward B. Horen, and one-fourth to J. 
Walter O’Boyle. The Five Hundred Dollars ($500.00) paid 
under this agreement shall be a part of the purchase price. 

It is further agreed that for the final retificatioik of this 
contract the said parties of the first part, or either 1 of them 
shall have until the sixth day of October, 1925, to yisit and 
inspect the said property, accept or reject same by wire or 
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letter to party of the second part, and if rejected the Five 
Hundred Dollars ($500.00) shall be returned and the sale de¬ 
clared cancelled.” 

And pursuant to the terms of said contract of September 22, 
1925, the said J. Walter O’Boyle on September 23, 1925, by 
an endorsement in writing upon the contract mentioned in 
Finding V, in consideration of Five Hundred Dollars ($500.- 
00), did assign the same to the defendants A. O. Dille and 
Edward B. Horen. 

VII. That shortly after the 22d day of September, 1925, 
and prior to the 2Sth day of September, 1925, the defendants 
Dille and Horen paid over to the said J. Walter O’Boyle the 
sum of Eight Thousand Six Hundred Sixty-six Dollars 
Sixty-seven Ceiffs ($8,666.67) to carry into effect their con¬ 
tract with him of September 22,1925. That at the time of the 

deliverv to the said O ’Bovle of the said sum of monev, 
94 no instructions were given to him to close the original 

contract between Petty and Gibbs, set out in Finding 
IV, on any other terms or conditions, save those set out in 
said contract of August 1, 1925, and the contract of Sep¬ 
tember 22,1925. 

VIII. That on or about the 28th day of September, 1925, 
the said J. Walter O’Boyle arrived at St. Petersburg, Flor¬ 
ida, with a check of the defendants for the said sum of Eight 

Thousand Six Hundred Sixtv-six Dollars Sixtv-seven Cents 

« * 

($8,666.67); that after cashing said check, he there met with 
the said Harlan E. Gibbs and the said L. M. Petty, in the 
presence of Mr§. Arvilla M. Fletcher, and paid over the 
said sum of Eight Thousand Six Hundred Sixty-six Dollars 
Sixty-seven Cents ($8,666.67) to the said Petty or to some 
person for his use, and took and received from said Petty a 
deed in his own name for forty (40) acres of land, being only 
a part of the land mentioned and described in said contract 
of August 1, 1925, at the same time executing to the said L. 
M. Petty the mortgage mentioned in this suit and which is 
the basis of this proceeding; that the said J. Walter O ’Boyle, 
so far as the evidence herein discloses, received no direct or 
express instructions from said defendants to take title in 
himself, nor had he received instructions, insofar as the 
evidence discloses, to take a deed for less than fifty (50) 
acres as described in the contract of August 1, 1925. It does 
not appear that any notice was ever given these defendants, 
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or to O’Boyle, prior to September 30, 1925, that there was 
a defect in the title to ten acres of the fifty acres mentioned 
in the several contracts aforesaid. Nor does it appear that 
the supplementary agreement of September 30, 1925, be¬ 
tween Gibbs and Petty, calling attention to said defect, was 
brought to 0’Boyle’s attention prior to his purported con¬ 
veyance to these defendants, nor was personal hotice ever 
given said defendants. The said deed from Petty to 

95 0 ’Boyle bore the date of September 6,1925, and was 
actually executed and delivered to said O’Boyle on 

the 28th of September, 1925. 

IX. On September 30, 1925, the said J. Walter O’Boyle 
signed and acknowledged a deed from himself to the defend¬ 
ants Dille and Horen by which he conveyed forty! (40) acres 
of the fifty (50) acres mentioned in the contractj of August 
1, 1925, subject to (and in which deed he incorporated a 
covenant to pay) one mortgage for Two Thousand Five 
Hundred Dollars ($2,500.00), one mortgage for One Thou¬ 
sand Five Hundred Dollars ($1,500.00), one mortgage for 
Five Thousand Five Hundred Dollars ($5,500.00), (which 
is the mortgage now in litigation), and one mortgage for 
Three Thousand Three Hundred Thirty-thrie Dollars 
Thirty-three Cents ($3,333.33), the last two mortgages hav¬ 
ing been executed by the said O’Boyle to the sai4 Petty and 
said Gibbs, and dated September 6,1925, and September 30, 
1925, respectively; one of said mortgages being jpayable to 
said L. M. Pettv and one to Harlan E. Gibbs. | That the 
said O’Boyle, so far as the evidence discloses, had received 
no specific instructions from the said defendants to so ac¬ 
cept said title, execute such mortgages and said deed. 

X. That thereafter, about the month of February, 1926, 
said defendants Dille and Horen notified said O’Boyle that 
they would not exercise the rights under nor perform said 
agreements set out in Findings V and VI, and On the con¬ 
trary, repudiated the said contract with O’Boyle, notified 
him they expected to lose the payment advanced-and would 
have nothing further to do with the property, anjl that they 
would not pay interest on any mortgages standing against 
said property. 

XI. Said Dille and Horen, so far as thje evidence 

96 discloses, had no actual notice or knowledge that 
O’Boyle had conveyed to them said land by deed, nor 

of their purported covenant to assume the payment of any 

6—5518& 
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mortgages whatsoever; that at no time, so far as the evi¬ 
dence discloses, did the said O’Boyle specifically bring to 
the attention of the said Dille and Horen that the land had 
been conveyed to them by deed purporting to assume the 
payment of mortgage debts. That sometime during the 
month of July, 1926, O’Boyle mailed, or in some other man¬ 
ner, delivered over to the defendants a package of papers 
which the defendants did not look at or inspect, which 
papers remained in the possession of one of the defendants 
without either of them having inspected same until about 
the 28th day of August, 1929 (or shortly thereafter). That 
on the 28th day of August, 1929, the plaintiffs in this case, 
through their attorney, communicated with the defendants 
and made demand upon them for the payment of the Five 
Thousand Five Hundred Dollar ($5,500.00) mortgage debt, 
whereupon the defendants consulted their present counsel 
and turned over to him the package of papers so delivered 
to them in July of 1926, and upon an inspection of said 
papers, the deed abovementioned was found to be among 
them, and the defendants were for tlie first time apprized 
of the fact that the property had been conveyed to them and 
that the deed purported to assume the payment of the mort¬ 
gage herein in suit. That as appears by the records of this 
Court, this suit was filed on the 3d day of September, 1929. 

XII. That on or about the 14th day of April, 1926, the 
abovementioned ; L. M. Petty, for valuable consideration, 
sold to the plaintiffs the notes secured by the Five Thousand 
Five Hundred Dollar ($5,500.00) mortgage herein men¬ 
tioned, and duly; assigned to the plaintiffs said mortgage, 
and the plaintiffs from and since said time have been 
and still are the owners and holders of said notes and 
mortgage. 

97 XIII. That shortly after September 6, 1926, when 
one of said notes became due, and interest on the 
other of said notes became due, the plaintiffs for the first 
time met J. Walter O’Boyle and endeavored to ascertain 
from him what disposition would be made with respect to 
the payment of said notes and mortgage, and were advised 
by the said O'Boyle, so far as the evidence discloses, with¬ 
out the personal knowledge of the defendants, that the de¬ 
fendants would pay the same. That neither of the said de¬ 
fendants have ever paid interest on said notes or mortgage, 
have never been in actual possession of the property, and 
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have never paid taxes thereon. That one of the plaintiffs 
came to Washington, D. C. in the fall of 1926 and conferred 
with O’Boyle in regard to the payment of said mortgage 
and notes. That the plaintiff did not make any effort what¬ 
soever to communicate directly with the defendants on the 
occasion of this visit and has never endeavored to get in 
direct communication with the defendants, and has ad¬ 
dressed to them no letter or communication witjh regard to 
the payment of said notes or mortgage. 

XIV. That sometime in the early part of 1927, the plain¬ 
tiffs learned that a first mortgage on said property was in 
process of foreclosure; that they consulted counsel in re¬ 
gard to same with the view to protecting their interests in 
the mortgage so assigned to them, and the plaintiffs were 
advised by their counsel to await the outcome of said mort¬ 
gage foreclosure. That said counsel never at anv time com¬ 
municated directly with the defendants so far;as the evi¬ 
dence in this case discloses, nor with O’Boyle, ijn regard to 
said mortgage; that the plaintiffs, directly and through rep¬ 
resentatives in Florida, had considerable correspondence 
with the said J. Walter O’Boyle in regard to efideavors to 
collect from these defendants; that subsequently the plain¬ 
tiffs, in the early part of 1929, addressed a letter to a 

98 correspondent in New York requesting the address 
of a lawyer by the name of Fisher in Baltimore, for 
the purpose of having Fisher represent them in hn endeavor 
to obtain payment from these defendants; that after con¬ 
siderable correspondence, the plaintiffs got into communi¬ 
cation with said Fisher who advised the plaintiffs to employ 
their present counsel, Mr. Pretzfelder, and no su'it or action 
w T as instituted by the plaintiffs looking to a recovery against 
the defendants until the filing of this suit on September 3, 
1929, nor was any direct or personal demand jmade upon 
these defendants for the payment of said mortgage until the 
letter abovementioned under date of August 28, 1929, which 
was addressed by Mr. Pretzfelder to the defendants. 

XV. At the time of the execution of the contract of Sep¬ 
tember 22, 1925, and the assignment of the mortgage from 
Petty to the plaintiffs April 14, 1926, the land covered by 
said mortgage was of the approximate value of Twenty-four 
Thousand Dollars ($24,000); that by the fall qf 1926, the 
land in question had depreciated in value by about thirty 
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percent (30%), and the said J. Walter O’Boyle died some¬ 
time during the early summer of 1929. 

XVI. The defendant Horen visited Florida in the early 
part of October,: 1925, and was seen to get in a car with the 
avowed purpose of going to inspect the property and the 
said O’Boyle subsequently stated to one of the witnesses in 
this case that the said Horen had accompanied him to the 
property and inspected same. 

99 Conclusions of Law . 

Upon the foregoing finding of facts, the defendants re¬ 
quest the Court to adopt the following conclusions of law: 

(1) J. Walter O'Boyle was not, as a matter of law, the 
general agent for the defendants Dille and Horen. 

(2) That if the said O’Boyle was the agent of Dille 
and Horen, he was for the purpose only of delivering pay¬ 
ment of Eight Thousand Six Hundred Sixtv-six Dollars 
Sixty-seven Cents ($8,666.67) on account of the purchase 
of the land in Question, and had no authoritv to vary the 
terms of the contracts of August 1, 1925, and September 
22, 1925, nor did the facts or circumstances justify either 
Gibbs or Pet tv in believing that he had anv authoritv in 
excess of the authoritv necessarv to carrv out the terms 

i ii 

of the contracts of purchase. 

(3) That under the conditions under which the deed 
actually came into the physical possession of the defend¬ 
ants, thev are not as a matter of law bound bv it and thev 
did not as a matter of law accept said deed and are there¬ 
fore not bound bv its covenants and conditions without 

i 

knowledge thereof being shown. 

(4) The plaintiffs in this case can only recover from the 
defendants in the right of the said J. Walter O'Bovle and 
can not recover in their own right as bona fide purchasers 
of the indebtedness. That the defendants mav defend 

i 

against the plaintiffs in this suit to the same extent as 
they could have defended against the said J. Walter 
O’Bovle, and that the evidence clearlv discloses that 
J. Walter O'Bovle entered into a transaction at variance 

i 

with the written contracts and he could not himself re¬ 
cover from the defendants, and therefore, the plaintiffs 
“standing in his shoes,” likewise can not recover. 

(5) Upon the facts above found, the Court holds as a 
matter of law that there was no delivery and acceptance 
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of the deed sued upon to the extent that the defend- 

100 ants would be bound by the covenants therein con¬ 
tained to pay the mortgages executed b\[ O’Boyle, 

or any other mortgage. 

(6) That there is no legally sufficient proof iof agency 
which would authorize the said O’Boyle to vary|the terms 
of the contract, nor is there as a matter of law legally 
sufficient proof to establish a ratification by thb said de¬ 
fendants of anv acts of the said O’Bovle. 

(7) It is apparent from all proof, irrespective of the 
agency or ratification, that the plaintiffs’ sole right to re¬ 
cover being strictly an equitable right, and said right 
having accrued on September 6, 1926, the mere! fact that 
the plaintiffs endeavored to bring about a | collection 
through numerous conferences with O’Bovle and bv cor- 
respondence with him, and by conferring with Counsel in 
regard to his rights, does not as a matter of law, relieve 
him from failure to act within a reasonable timej 

The Court therefore finds that the plaintiffs, as a matter 
of law, have been guilty of laches and they therefore have 
no standing in a Court of equity in this cause. 

PALMER, DAVIS & SCOTT, 
WM. J. NEALE, 

Attorneys for the Defendants. 

i 

Service of copy of the foregoing objections ajnd excep¬ 
tions acknowledged this 9th dav of June, 1931. 

LEON PRETZFELDER, 

Attorney for Plaintiffs. 

101 Wherefore be it remembered that this cause having 
been heard upon the issues arising undejr the bill 

of complaint and the answers, that all objections to the ad¬ 
mission and exclusion of evidence as set forth in the fore¬ 
going statement were made at the times therein indicated, 
which said objections and exceptions reserved to the ruling 
of the Court thereon were entered of record as shown 
therein. The foregoing statement of evidence was lodged 
in due time with the Clerk of this Court, due notice of such 
lodgment and of the time of proposed settlement having 
been waived by counsel for the respective parties as attested 
by their signatures at the foot hereof. 

Wherefore the Court, finding the foregoing statement of 
evidence to be true and complete and properly prepared, 
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and that same sets forth the substance of all the testimony 
taken by the respective parties to this cause, the same is 
hereby approved this 17th day of Aug*., 1931, as of the 26th 
day of June, 1931, and this statement of evidence is hereby 
made a part of the record. 

F. D. LETTS, 

Associate Justice, Supreme Court of 
i the District of Columbia, 

We, the undersigned counsel for plaintiffs and defend¬ 
ants in the above entitled cause, do hereby agree that the 
foregoing is a correct statement of the evidence taken in the 
above cause; that all notice of filing and presentation for 
settlement of this statement of evidence are hereby waived, 
and it is agreed by counsel for the respective parties that 
the foregoing statement be signed bv the Trial Justice as 
a correct statement of all the evidence in the above cause. 

Witness our signatures this 15th dav of Julv, 1931. 

LEON PRETZFELDER, 

(LEON PRETZFELDER, 

Attorney for Plaint iffs.) 
PALMER, DAVIS & SCOTT, 

WM. J. NEALE, 

(PALMER, DAVIS and SCOTT, 
and WM. J. NEALE, 

Attorneys for Defendants.) 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5518. A. 0. Dille and Edward V. Horen, appellants, 
vs. Samuel Hammond et al. Court of Appeals, District of 
Columbia. Filed Oct. 9, 1931. Henry W. Hodges, Clerk. 
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Statement of Case. j 

| 

This case comes before the Court on appeal fjrom 
a decree entered in the Court below sustaining a j bill 
of complaint filed in that Court by the appellees against 
the appellants. | 

A bill in equity was filed by the appellees against 
the appellants to enforce a covenant in an alleged deed 
from one J. Walter O’Boyle to the appellants con¬ 
veying certain lands in Pasco County, Florida, which 


i 
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deed contained an alleged covenant assuming and 
agreeing to pay a certain mortgage in the sum of Five 
Thousand Five Hundred Dollars ($5,500) placed upon 
said land by the said J. Walter O’Boyle. 

History of Case. 

During the summer of 1925, one L. M. Petty was 
the owner of a tract of land containing fifty (50) 
acres situated on the Anclote River in Pasco County, 
State of Florida, which he contracted to sell to one 
Harlan E. Gibbs. On August 1st, Harlan E. Gibbs 
entered into a contract to sell said land to J. Walter 
O’Boyle, said contract being set out at page 12 et seq. 
of the record. In this contract, the land in question 
is described as follows: 

“Sec. 29, Township 26, Range 16 E. containing 
fifty (50) acres more or less, forty of which lie 
east of and bordering on Dixie Highway, run¬ 
ning back to the Anclote River and ten acres on 
the opposite side of Anclote, in other words the 
Anclote River runs through the said fiftv acres, 
being the same land under contract by Harlan E. 

Gibbs from L. M. Pettv.” 

* 

By this contract, O’Boyle agreed to pay Gibbs 
Twenty-seven Thousand Five Hundred Dollars ($27,- 
500), Five Hundred Dollars ($500) thereof upon the 
execution of said contract, Eight Thousand Six Hun¬ 
dred Sixtv-six Dollars Sixty-seven Cents ($8,666.67) 
on delivery of the deed, Nine Thousand One Hundred 
Sixty-six Dollars Sixty-six Cents ($9,166.66) on Au¬ 
gust 1, 1926, and Nine Thousand One Hundred Sixty- 
six Dollars Sixty-six Cents ($9,166.66) on August 1, 
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1927, with interest at the rate of eight per cent j(8%) 
per annum, payable semi-annually. 

On September 22, 1925, J. Walter O’Boyle entered 
into a contract with appellants Dille and Horen j(Rec. 
p. 14) by which he agreed to assign the abovejmen- 
tioned contract to appellants. By this contract, it was 
provided that appellants were to carry out the cove¬ 
nants of the contract between O’Bovle and Gibbd. In 
this contract, it was provided that this assignment 
was made for the purpose of resale of the property 
at a price to be agreed upon by the parties to same. 
It provided, among other things, that the profits aris¬ 
ing from a resale should, after paying ten per ; cent 
(10%) of the profits to Wm. S. McCarthy for services 
and commissions, be divided on a basis of tl^ree- 
eighths (%) of the profits to Dille, three-eighths ;(%) 
to Horen, and one-fourth (Vt) to O’Bovle. Subsequent 
to the making of this contract, and in compliance there¬ 
with, 0 ’Boyle on September 23, 1925, assigned to Dille 
and Horen his contract with Gibbs (Rec. p. 14). j No 
other contract was ever entered into between appel¬ 
lants and O’Bovle. The contract between Gibbs ‘and 

* 

O’Boyle did not contemplate any mortgage whatever, 
but by its express terms was a conditional sales 
agreement. i 

On or about September 28, 1925, O’Boyle appeared 
in St. Petersburg, Florida, with a check of appellants 
(Rec. p. 51). On September 26, 1925, appellants ]3aid 
to O’Boyle on account of the aforesaid contract, Eight 
Thousand Six Hundred Sixtv-six Dollars Sixty+six 
Cents ($8,666.66) (Answer, Rec. p. 8). On Septem¬ 
ber 28, 1925, by deed dated September 6, 1925 (Rec. 
p. 30), L. M. Petty and write conveyed to J. Walter 
O’Bovle forty (40) acres of land, being part of the 
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fifty (50) acres referred to in the agreements between 
Gibbs and O’Boyle and O’Boyle and appellants. 

On the same day, namely, September 28, 1925, 
O’Boyle executed a mortgage to L. M. Petty in the 
sum of Five Thousand Five Hundred Dollars ($5,500) 
by which he conveyed in mortgage the said forty (40) 
acres of land and on the same day, executed a deed to 
appellants conveying to them said forty (40) acres of 
land, subject to four (4) mortgages in said deed de¬ 
scribed as follows: 

“This deed is made subject to the following four 
mortgages, which the second parties assumed and 
agreed to pay, to-wit: a $2,500 mortgage dated 
May 18, 1925, recorded in Mortgage Book 15 on 
page 145, in Pasco County, Florida; a $1,500 
mortgage made by L. M. Petty and wife to Sam 
Lovitz recorded in Mortgage Book 20 on page 
295 Pasco County, Florida; and a $5,500 mortgage 
made by J. Walter O’Boyle to L. M. Petty on 
the 6th day of September, 1925, and a $3,333.33 
mortgage made by J. Walter O’Bovle to Harlan 
E. Gibbs dated 30th September, 1925’’ (italics 
supplied). 

The Five Thousand Five Hundred Dollar ($5,500) 
mortgage therein mentioned is the mortgage now in 
question. 

It will be observed by reference to this deed (Rec. 
p. 32) that the language therein used is: “which the 
second parties assumed and agreed to pay.” It is ap¬ 
parent from this language that even though the ap¬ 
pellants are bound by this deed, that this language 
does not amount to a covenant on their part to assume 
and agree to pay the mortgages therein mentioned. It 
will be observed that the language of the covenant is 
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in the past tense and indicates that if there w^s an 
assumption on the part of the appellants, such as¬ 
sumption arises from some agreement other than the 
deed itself, and as will hereafter be pointed out, there 
was no proof offered by the appellees of any other 
agreement by which appellants assumed and agreed 
to pay the mortgages. 

In fairness to the Court below and counsel, we de¬ 
sire to here state that this point was not specifically 
raised in the Court below but as the language is before 
the Court and must be construed by the Court,land 
inasmuch as an equity proceeding is in all practical 
effects a hearing de novo, we submit that the Appellate 
Court may look at the language used in the instrument 
and construe it in the first instance. We will treat this 

i 

point at a further stage of the brief. ; 

At no time was any tender ever made to appellants 
of a deed for the full fifty (50) acres mentioned in 
the contract between appellants and O’Boyle, the 
above-mentioned deed conveying only the forty (£0) 
acres which had been conveyed to O’Boyle by Pejtty 
and wife. It is apparent from the description con¬ 
tained in the deed and the description contained in the 
contract between Gibbs and O’Boyle that said foirty 
(40) acres are a part of the fifty (50) acres mentioned 
in the contract set out at pages 12, 13 and 14 of the 
record. 

i 

i 

The Bill. I 

I 

The important and controlling paragraphs of the 
bill (Rec. pp. 2-3) are paragraphs 3, 4 and 5. Para¬ 
graph 3 (Rec. p. 2) alleges that on September 6, 1925, 
O’Bovle was the owner in fee simple of the land in 
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said bill mentioned. Paragraph 4 describes the land 
by its metes and bounds. Paragraph 5 (Rec. p. 3) will 
be set out below and opposite same in an adjoining 
column is set out pertinent parts of paragraph 5 of 
the answer: 


Bill. 

5. That by deed dated 

September 1 30, 1925, the 

said J. Walter O’Bovle 

% 

conveyed the above de¬ 
scribed property to the 
defendants, A. 0. Dille 
and Edward V. Horen, 
and in said deed it was 
provided as follows: 

“This deed is made 
subject to the following 
four mortgages, which 
the second parties as¬ 
sumed and agreed to 
pay, to wit, * * *; 

and a $5500.00 Mort¬ 
gage made by J. Walter 
O’Boyle to L. M. Petty 
on the 6fh day of Sep¬ 
tember 1925, * * *” 

The said defendants, A. O. 
Dille and Edward V. 
Horen, accepted the said 
deed of conveyance from 
J. Walter O’Boyle, which 
was delivered to them 
after it had been recorded 
upon the land records of 
Pasco County, Florida, 


Answer. 

(5) In answer to para¬ 
graph 5 of said bill, these 
defendants say they deny 
that the said J. Walter 
O’Bovle, ivith Jhe knotcl- 
edge, consent or approval 
of these defend ants , con¬ 
veyed the said property to 
these defendants; that 
they deny they accepted 
from said J. Walter 
O’Boyle the deed of con¬ 
veyance mentioned in par¬ 
agraph 5 of said bill or 

anv other deed of convev- 

• • 

ance with reference to 
said property in the sense 
that thev were to be bound 
thereby. They deny that 
they or either of them 
have exercised dominion 
over and ownership of the 
property in said para¬ 
graph mentioned * * *. 
(Italics supplied.) 
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and the plaintiffs allege 
upon information and be¬ 
lief, that the deed has 
since that time remained 
and now is in the posses¬ 
sion of the defendants, 
and the defendants exer¬ 
cised dominion over and 
ownership of the property 
after accepting the deed 
of conveyance as afore¬ 
said. (Italics supplied.) 


Paragraph 6 alleges that the appellees have acquired 
in due course the notes and an assignment of the mort¬ 
gage referred to in paragraph 5 of the bill. Paragraph 
7 alleges that a prior mortgage had been foreclosed 
and the property did not bring a sum sufficient to pay 
anything on account of the mortgage here in question. 
Paragraph 9 alleges that O’Boyle died prior to the 
filing of this suit. The fact of 0’Boyle’s death is ad¬ 
mitted upon information and belief in paragraph 9 of 
the answer (Rec. pp. 10-11). j 

It will be observed by referring to paragraph 5 of 
the bill (which is denied in paragraph 5 of the answer) 
that the appellees specifically allege that appellants 
accepted said deed from O’Boyle after it had been re¬ 
corded in the land records of Pasco County, Florida, 

i 

and that the appellants exercised dominion over apd 
ownership of the property after accepting the deed of 
conveyance. 

It appears by paragraph 5 of the answer that tlie 
appellants specifically deny the conveyance, delivery 
and acceptance of the deed as alleged, and specifically 
deny that they exercised any dominion over or owner¬ 
ship of the property. Paragraph 5 of the answer fut- 
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ther sets out the two contracts heretofore mentioned, 
and that for the purpose of carrying said contract 
into effect they had paid to O’Boyle Eight Thou¬ 
sand Six Hundred Sxty-six Dollars Sixtv-six Cents 
($8,666.66) and that the entire agreement between 
O’Boyle and appellants is contained in the two con¬ 
tracts which are set out as exhibits to the answer and 
are found on pages 12, 13, 14 and 15 of the record; 
that appellants deny that they had any knowledge that 
on September 6, 1925, O’Boyle had taken title to the 
property or any part thereof. Paragraph 5 of the 
answer further sets out that some time during the 
month of February or March, 1926, they notified 
O’Boyle that they did not propose to go further with 
their agreement. 

Paragraph 5 of the answer further sets out that 
O’Boyle had no right or authority from appellants to 
take title to the property and encumber the same, and 
that they had no knowledge or notice of the existence 
of the deed mentioned in paragraph 5 of the bill until 
it was received by them through the mails from some 
source, but that they are able to say from whom it 
was received. That sometime during the month of 
July, 1926, it came into their possession with a lot of 
other papers concerning the transaction and was filed 
away without any inspection whatever, and that they 
had no knowledge of the covenant in the deed until 
it was brought to their attention just prior to the filing 
of this suit (Rec. pp. 9-10); and further relationship 
with the transaction is set out in paragraph 11 of the 
answer (Rec. p. 11). 

The bill of complaint in this case is filed under oath 
and does not waive an answer under oath. The appel¬ 
lants therefore answered under oath as required by the 
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rules of equity pleading and insisted in the Coprt be¬ 
low, and insist here, that their answer under oath must 
be taken as evidence against the averments of the bill. 
After the taking of testimony, the Court beloW made 
its findings of fact and conclusions of law as set out on 
pages 15, 16, 17, 18 and 19 of the record, to which the 
appellants filed objections and exceptions as set but on 
pages 19, 20 and 21 of the record. 

i 

Law Controlling Case. j 

i 

We believe it well at this point to invite the Court’s 
attention to the principles of law controlling in cases 
of this kind in this jurisdiction. 

It is well settled in this jurisdiction that whe^e one 
seeks to enforce a liability against another by Reason 
of a covenant in a deed, assuming and agreeing fo pay 
an existing mortgage, that no action at law will lie, but 
the proceeding must be in a Court of equity and that 
such right is enforceable only in the right of the gran - 
tor in the deed to whom the covenant runs; in this! case, 
O’Boyle being the grantor and the alleged covenants 
running from appellants Dille and Horen to O’Boyle. 

The appellees, if they are entitled to recover at all, 
must therefore recover in the right of O’Boyle to whom 
the alleged covenants run. 

The answer denied legal delivery and acceptance of 
the deed. Generally speaking, the covenant betjween 
the grantor and grantee of a deed whereby the letter 
assumes and agrees to pay the mortgage debt to the 
mortgagee is a contract for the benefit of a third party 
and is generally known as the creditor-debtor type of 
such contract. (For a comprehensive discussion o£ the 
entire subject, see Williston, Contracts, Vol. I, $ecs. 
380-387, pp. 710-728). 
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The problem has always been whether the third 
party beneficiary not being privy to the contract and 
for the further reason that the consideration has not 
moved from him, has any substantive right to enforce 
the contract. Aside from contracts affecting real es¬ 
tate, certain State courts have permitted recovery at 
law by the beneficiary, following the leading case of 
Lawrence v. Fox , 20 N. Y. 168. Contracts affecting 
real estate were usually enforced in equity primarily 
because equity afforded the customary remedy over 
such subject matters. 

The right of the third party, a stranger to the con¬ 
tract, to recover in his own right, however, has been 
denied in England, Canada, Massachusetts, and in the 
Federal Counts. The latter, however, afford a remedy 
in equity but not upon the theory that the stranger 
has a contract right in himself which he can enforce 
by himself or by his assignor. The theory of the 
United States Supreme Court as is abundantly shown 
by the cases hereinafter cited, is that the grantee in 
promising the grantor to pay the mortgage, confers a 
contract right upon his grantor. That contract right 
is a property right or asset of the grantor. Accord¬ 
ingly, equity at the instance of the stranger to the 
contract, the mortgagee, assumes jurisdiction over both 
the grantor and grantee and if it finds such property 
right to exist, appropriates it and applies it to the 
debt of the grantor to the mortgagee. But, as in the 
case of garnishment, the garnishee may assert every 
defense as against the debtor before being required to 
perform his promise—and certainly the defense that 
no contract ever existed between the debtor and gar¬ 
nishee may be asserted. 

The only issue, therefore, apparent from the plead- 
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ings, was 'whether or not the grantees had accepted and 
become bound by the deed made to them by 0 ’Boyle. 

In Mutual Life Insurance Co. v. Hanford et ql., 143 
U. S. 192, the Supreme Court of the United States 
says: 


“By the settled law of this Court, the grantee is 
not directly liable to the mortgagee, at law! or in 
equity; and the only remedy of the mortgagee 
against the grantee is by bill in equity in the right 
of the mortgagor and grantor, by virtue of the 
right in equity of a creditor to avail himself of any 
security which his debtor holds from a third per¬ 
son for the payment of his debt.” (Italic^ sup¬ 
plied.) 

The above rule appears to have been first laid down 
by that Court in the case going up from this jurisdic¬ 
tion of Keller v. Ashford, 133 U. S. 610, 33 L. E. 667. 
In this case, the Supreme Court of the United States, 
at page 673 of 33 L. E., quotes with approval the fol¬ 
lowing language from Crowell v. St. Barnabas Hospi¬ 
tal, 27 N. J. Eq. 655: 

“But the right of the mortgagee to this remedy 
does not result from any fixed or vested right in 
him, arising either from the acceptance by the 
subsequent purchaser of the conveyance of the 
mortgaged premises, or from the obligation of the 
grantee to pay the mortgage debt as between! him¬ 
self and his grantor. Though the assumption of 
the mortgage debt by the subsequent purchaser is 
absolute and unqualified in the deed of conveyance, 
it will be controlled by a.. collateral contract made 
between him and his grantor, which is not embod¬ 
ied in the deed.” (Italics supplied.) j 

The case of Keller v. Ashford is cited in Mutual\Life 


i 
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Insurance Co. v. Hanford et al., supra, as one of the 
leading cases on this question. The same rule is fol¬ 
lowed by that Court in Episcopal City Mission v. 
Brown, 158 U. S. 225, Willard v. Wood, 164 U. S. 502, 
and Johns v. Wilson, 180 U. S. 441. 

A careful review of the above cases clearly demon¬ 
strates that in cases of this nature the recovery can 
only be had as stated in Mutual Life Insurance Co. v. 
Hanford, “by hill in equity in the right of the mort¬ 
gagor and grantor.” This being true, it goes without 
saying that the assignee of a mortgage, payment of 
which lias been assumed by a grantee of the mort¬ 
gagor, canhot avail himself of the right of a bona 
fide holder of a negotiable instrument but must take 
subject to all equities which may exist between the 
mortgagor grantor and his grantee (Episcopal City 
Mission v. Brown, supra). It therefore follows as a 
second necessary conclusion that the assignee of the 
mortgage cannot acquire any rights by reason of the 
record title which would estop the grantee of the 
mortgagor from asserting any equities as between him¬ 
self and his grantor. 

We think that the Court below, in passing on this 
question, failed to distinguish between the rights of 
a bona fide holder for value of a negotiableJnstrument 
on the (. tie hand, and the assignee of a mortgage on the 
other. r rhe Court was apparently controlled in its 
decision of the bona fide holder rule and therefore 
gave weight to the state of the record title for the bene¬ 
fit of the assignee, which was not justified. 

In fact, counsel for plaintiff seems to have fallen 
into this same error as his argument below, as we 
understand it, was based on the theory that appellees 
had become bona fide holders without notice of any 
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equities or defenses. In a brief submitted to the lpwer 
Court by counsel for appellees, the following State¬ 
ment is made: 

“In the present case, the plaintiffs became pur¬ 
chasers of mortgage notes, without notice o^ any 
equities, about six months after the assumption 
deed was recorded.” 

I 

• i 

i 

It is clear from the reasoning of .the cases ajbove 
quoted that any person purchasing a mortgage under 
such conditions takes it subject to any equities \yhich 
may exist between the grantor and grantee (Episco- 
paol City Mission v. Brown , supra). A purchaser of 
the mortgage security is charged with notice that he 
is buying the mortgage and the notes with a right to 
proceed against the grantee provided no equities exist 
between the grantor and grantee. When one pur¬ 
chases a mortgage debt and takes an assignment of the 
mortgage, the legal assumption is that he looks jfirst 
to the security pledged in the mortgage, then to! the 
liability of the maker of the mortgage on the mortgage 
note or bond, his rights to proceed against a grantee 
of the mortgagor being limited to such right as the 
mortgagor grantor may have, if any, against! his 
grantee. And if equities exist between the mortgagor 
grantor and his grantee, he takes subject to those 
equities. Under the authorities above quoted, there¬ 
fore, the case must be determined upon the basife of 
whether O’Boyle, as plaintiff, under these facts, c^uld 
maintain a cause of action against the appellants. 

At the trial, however, the issues turned out to be 
entirely different as appears from the Court’s con¬ 
clusions of law; and the theory upon which the <iase 
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was presented by appellees and decided by the Court 
is not entirely clear. 

The principle of implied agency and ratification is 
invoked, and it is not clear where this principle leads. 
The Court found that appellants sent O’Bovle to Flor¬ 
ida “to settle the deal,” that is, complete the purchase 
of the property in accordance with the contract be¬ 
tween Putty, the mortgagee, through whom appellees 
claim, and 0“’Boyle. That contract did not provide 
for the assumption of nor agreement to pay any mort¬ 
gage ; nor did the contract between 0 ’Boyle and appel¬ 
lants. At the outset, since the contract between Gibbs 
and O’Bovle was under seal and of course known to 
both parties and since the contract between O’Boyle 
and appellants was also under seal, it would seem clear 
that the authority of O’Boyle, if an agent at all, was 
limited by the documents of which the parties had 
knowledge and therefore there could be no implied 
agency of any kind. 

However, assuming that O’Bovle was an agent to 
take title in the names of Dille and Horen from Petty, 
he did not exercise that agency. Instead, he took title 
in himself, and executed the mortgage. In other 
words, so far as Petty, through whom appellees ap¬ 
pear to claim, was concerned, Petty looked entirely to 
the covenant of O’Boyle to him. Therefore, if appel¬ 
lees are claiming through any collateral representa¬ 
tions of O’Boyle, it is not only an attempt to vary or 
contradict the terms of this deed, but further an at¬ 
tempt to transfer the basis of the suit to an implied 
agreement collateral to the deed between Pettv and 
O’Boyle that the latter would subsequently convey to 
Dille and Horen, and on their behalf accept the deed 
with a covenant to assume and pay the mortgage. So 
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far as Petty or those claiming through him ar^ con¬ 
cerned, that is certainly all that can be made out qf the 
doctrine of agency. This implied agency leads its far 
afield from the facts in the case. 

In other words, if he came there with authority to 
take title in Dille and Horen and with implied author¬ 
ity in their behalf to covenant under seal to assume 

* I 

and pay the mortgage, it is clear that he did not carry 
out that implied authority for no such deed was made. 
On the other hand, if there was such implied authority 
and lie took title in himself and Petty conveyed to!him, 
then how can it be said that the implied agency de¬ 
ceived Petty? If it were claimed that he was taking 
title and making the covenants on behalf of and in 
place of appellants, as agent, then logically the suit 
should be for the reformation of that instrument, or 
at least the suit should be based upon it. If appellees, 
through Petty, are claiming that there was an implied 
collateral agreement that through his agency he Would 
subsequently convey to appellants and that they wjould 
accept, then the bill should have been so framed. Fur¬ 
thermore, such an agreement would have been merged 
in the deed. 

i 

Or, if no such agreement is claimed, then there j was 
no more than a representation to Petty that appellants 
would accept a deed from him containing such Cove¬ 
nant. It is difficult to understand upon what theory 
Petty, who was accepting the covenant of 0’Boyle, 
could rely upon such naked representation, or how 
subsequently, mere possession of a deed could amount 
to a ratification of anything that was done at! the 
time that Gibbs conveyed to O’Boyle. (See Finding 
14, R., p. 18.) The Court has not held as a fact that 
there was notice of this covenant; but has merely held 
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that possession of the deed, without notice, as a matter 
of law (Conclusion of law 3) amounted to a ratification. 
Ratification is retroactive; it simply confirms what was 
done at the time it was done. As Petty, through Gibbs, 
dealt with O'Boyle by deed and not with appellants, 
there was nothing to ratify. And ratification is based 
upon an agreement implied in fact. 

The whole question comes back to whether there is 
any proof in this record of an acceptance of the deed. 

Bill Does Not Waive Answer Under Oath. 

We now invite the Court’s attention to the fact that 
the bill in this case is filed under oath and contains no 
waiver of an answer under oath. Such being the state 
of the pleadings, the appellants were obliged under all 
known rules of equity to answer under oath, and their 
answer, so far as responsive to the bill, must be given 
weight as evidence. This rule is of such long stand¬ 
ing that we deem it unnecessary to cite at length any 
great amount of authority, and we will content our- 
selves with calling the attention of the Court to a com¬ 
paratively recent case in the United States Circuit 
Court of Appeals, decided in 1918, being the case of 
Wilcox v. El Banco , etc. f 255 Fed. at page 442. 

From paragraph 5 of the answer, heretofore quoted 
in this brief, the appellants have denied acceptance of 
the deed. The answer then goes on to state how the 
deed came into possession of the appellants. Accept¬ 
ance of a deed, however, in legal contemplation and 
possession of a deed, are two entirely different and 
separate propositions. In the legal sense, an accept¬ 
ance of a deed means that the grantee has with full 
knowledge actually accepted the deed for the purpose 
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of being bound by all of the covenants therein. In this 
connection, we invite the attention of the Court to the 
case of Episcopal City Mission v. Lucy T. Brown, \et al., 
158 U. S. 225, and Elliott v. Sackett, 108 U. SL 132. 

In Devlin on Deeds, 3d Edition, Vol. II, p. 2076, sec. 
1077, the author states the rule as follows: 

! 

“But if the deed is made without the grantee’s 
knowledge or consent, he naturally cannot be held 
bound by any obligation which the grantor desired 
to impose but which the grantee never agreed to 
assume. ’ ’ 

The same author in Vol. I, at p. 480, Sec. 285(a), states 
the law as follows: 

“But if a deed requires a payment of a debt by 
the grantee, the deed will not take effect until he 
has in some manner manifested his assent to the 
deed. 99 . j 

i 

i 

We submit that this record may be searched ini vain 
for any proof of the grantees ever having “in Isome 
manner manifested their assent to the deed.” j The 
appellees failed to introduce any proof whatever in 
regard to the delivery or acceptance of the deed not¬ 
withstanding a specific denial of acceptance oii the 
part of the appellants. It is true that the answer 
alleges a possession of the deed and apparently the 
appellees have relied and the Court below relied on 
possession as distinguished from acceptance to charge 
appellants with knowledge of what O’Boyle had done. 
In support of the text, Devlin cites the following c^ses: 
Cravens v. Rossiter, 116 Mo. 338; 22 S. W. 736; Young, 
et al. v. Guilbeau, 3 Wall. 636; Parmelee v. Simpson, 
5 Wall. 81; Wilson v. Cassidy, 2 Ind. 562; Maynckd v. 
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Maynard, 10 Mass. 456; and to the same effect are the 

cases of Southern Life Insurance & Trust Co., et al. v. 

Colt, 4 Fla. 359, and Merriman v. Schmitt , 211 TIL 263. 

From the foregoing authorities, it is clear that an 

acceptance will not be presumed as long as the grantee 

is ignorant of the conveyance. The facts in this case, 

as disclosed by the answer and lack of sufficient proof 

on the part of the appellees read in connection with 

Elliott v. Sackett, supra, and the cases heretofore cited, 

must, we contend, lead to the inevitable conclusion that 

the possession of the deed under the circumstances 

outlined in the answer was not such a deliverv and 

• 

acceptance as would bind the appellants. Indeed, the 

case of Elliott v. Sackett . supra, was in its facts more 

strongly in favor of the appellees in this case than are 

the facts in the case now under consideration, for in 

that case the deed in question was actually inspected 

bv Elliott and recorded with his authoritv. Neverthe- 
♦ * 

Jess, the Supreme Court held that under the facts in 
that case, there could be no liability on his part either 
on the theory of actual acceptance or ratification. 

Findings of Fact and Evidence. 

We come now to a consideration of the findings of 
fact and the evidence. The Court below made sixteen 
findings of fact. The appellants filed special objec¬ 
tions and exceptions to all of these findings except 
Findings I, II, III, IV, X, XIV, XV and XVI. As to 
the findings not excepted to, the appellants believe the 

facts there found to be substantially correct. 

* 

We therefore take up the exceptions to the findings. 

Finding V. In that finding, the Court below finds as 
a fact that the appellants paid to 0’Boyle Eight 
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Thousand Six Hundred Sixty-six Dollars Sqrty-six 
Cents ($8,666.66) and sent him to St. Petersburg, 
Florida, for the purpose of making a settlement and 
obtaining a deed to said property. We submit that 
there is no legally sufficient evidence in the ientire 
record to substantiate a finding that 0 ’Boyle was sent 
to Florida by the appellants for the purpose of rooking 
a settlement and obtaining a deed to the property. 
When the witness Fletcher was on the stand, she under¬ 
took to give testimony with respect to statements! made 
to her by O’Boyle which would have the effect of 
binding the appellants. At page 48 of the record, it 
will be observed that counsel for the appellants ob¬ 
jected to any statements made to the witness by 
O’Bovle which would tend to bind the appellants,— 

I 

i 

i 

4 4 Whereupon counsel for plaintiffs informed the 
Court that he was offering this evidence On the 
theory that everything that Mr. O’Boyle said or 
wrote from beginning to end was admissible on 
the theory of agency. ’ ’ 


This testimony was admitted subject to the! right 
of the appellants to move to strike same out if agency 
be not proven. 

Throughout the evidence, numerous exceptions; were 
taken to testimony given by several of the witnesses 
with respect to statements made by O’Boyle both orally 
and in letters. It would encumber this brief unneces¬ 
sarily to refer specifically to all of these items sepa¬ 
rately as they are clearly indicated in the statement 
of evidence. While we insist upon each exception as 
shown in the statement of evidence, we do not wish 
to encumber unnecessarily this brief by making more 
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detailed statements with regard to each separate 
exception. 

With respect to Finding V, we think it is clear from 
a reading of the statement of evidence that all of the 
evidence supporting so much of that finding as holds 
that these appellants sent O’Boyle to Florida for the 
purpose of making a settlement and obtaining a deed 
comes in under this exception. Turning to page 51 of 
the record, we find the first testimony with regard to 
O’Boyle being sent to Florida, the witness Fletcher 
testifying as follows: 

“A. "When I saw Mr. O’Boyle in the morning— 
and I saw him alone—I said, 4 Where are your 
clients?’ and he said, ‘At the last minute they 
were unable to come.’ 

I said, ‘ How are we going to close the deal ? ’ 

He said, ‘I have a check, their check, in my 
pocket, and am taking title to the property in their 
stead, acting as their agent.’ ” 

It will be observed from this statement by the wit- 
ness that she was giving purely hearsay testimony. 
She then goes on to relate what O’Boyle told her. Up 
to that point, there had been no proof whatever of 
agency on the part of 0 ’Boyle. 

At page 47 of the record, the witness Fletcher had 
testified that she knew Gibbs had the property in ques¬ 
tion for sale and brought it to the attention of O’Boyle; 
that O’Boyle took a purchase contract from Gibbs and 
that she, herself, had an interest in the commission on 
the sale but 

“that O’Boyle when he did make the deal with 
Horen and Dille, he set out to waive his right for 
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commission and take a profit on the sale above 
the price of the property if the sale was made.” 

I 

By reference to “Exhibits A and B” attached to 
appellants’ answer which had been offered in evidence 
by the appellees, it clearly appears that Gibbis had 
contracted to sell the property to O’Boylej and 
O’Boyle had agreed to assign his contract of pur¬ 
chase to Dille and Horen, and this assignment was 
accomplished as shown by the endorsement on page 14 
of the record. It certainly cannot be held frorii this 

_ i 

relation of the parties that O’Bovle was agent for 
Dille and Horen. If any agency existed at all, he was 
agent for Gibbs or his predecessor in title, Petty. 
Under the contract between O’Boyle and Dille and 
Horen, pages 14 and 15 of the record,'they agreed to 
carry out the agreement between O’Boyle and Gibbs, 
and so far as O’Boyle is concerned, he passed put of 
the picture so far as interest in the real estate was 
concerned, except as to his right to profits on a resale. 

It will be observed that there was no partnership 
agreement between O’Boyle and Dille and Horen; He 
did not reserve any interest in the real estate itself, 
nor did he subject himself to any losses on account of 
the transaction. He simply agreed to share in aj part 
of the profits which as explained by the witness 
Fletcher at page 47 was done in lieu of receiving!com¬ 
missions from Gibbs. This situation, we contend* cer¬ 
tainly did not constitute O’Boyle an agent for Dille 
and Horen. The payment of money by Dille and Horen 
to O’Boyle was undoubtedly a payment to hint as 
agent for Gibbs, and was the initial payment contem¬ 
plated in both contracts, in neither of which was there 
any stipulation that the grantees should agree to as¬ 
sume the mortgages. I 
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There is nowhere in the statement of evidence anv 
legally admissable testimony whatever from which 
it could be concluded that 0’Boyle was the agent of 
Dille and Horen. Nevertheless, the Court below let 
in evidence as to statements made by O’Bovle tending 
to prove his agency, certainly no agency to assume a 
mortgage. We will further discuss in a general man¬ 
ner the proofs supposed to create agency and will now 
take up Finding VI. 

Finding VI. Among other things, that finding holds 
that when O’Boyle made the settlement on September 
28th, there was a cloud upon the title to ten acres of 
the tract in question, 

“the possibility of which fact was known to all 
the parties when the contract was signed on Sep¬ 
tember 22, 1925.” 

The only proof of this is the testimony of the wit¬ 
ness Fletcher at page 49 of the record, wherein she 
states in substance that she said to Dille and Horen 

when they were at the office of O’Bovle that there was 
* * 

a cloud upon the title to ten acres, wdiereupon one of 
the appellants said: 

“We understand that that can be cleared.” 

As opposed to this, we have the testimony of the witness 
McCarthy, at pages 69 and 70 of the record. McCarthy 
testifies that he knew Horen was possibly interested 
in purchasing land in Florida; that he knew O’Boyle 
and knew that O’Boyle had Florida lands for sale; 
that he brought O ’Boyle and Dille and Horen together 
and participated in the transaction, and that he was 
present at the time the contract of September 22d, 
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“Exhibit B,” record pages 14 and 15, was signed. He 
states that Mrs. Fletcher was not present at the time 
this contract was made, and that he had never seen 
her until he saw her in the Court room. He j states 
that the contract was signed about 8 o’clock atjnight; 
that it was so signed because it was impossible;to get 
Mr. Dille and Dr. Horen together in the daytime on 
account of the professional engagements of Dr. Horen. 
He refreshes his recollection as to the time thkt this 

i 

contract was signed because he had to go to his home 
and get his dinner prior to the meeting, and tjiat. he 
had arranged the hour because Dr. Horen w^s en¬ 
gaged at his office until 6 o’clock in the eveningl The 
witness Fletcher testified that the contract was signed 
around the noon hour. 

i 

We submit that the probabilities all sustain tile con¬ 
clusion that Mrs. Fletcher was in error and that Mr. 
McCarthy was correct in his statement with respect 
to the closing of the transaction. 

In any event, it must be borne in mind that it is 
incumbent upon the appellees to prove every element 
of their case, and in view of the developments in this 
case, what transpired at the time the contract was 
signed becomes of great importance. We submit that 
the appellees have not sustained the burden cast upon 
them with regard to this particular transaction. In 
other words, as between the witness Fletcher aijid the 
witness McCarthy, the preponderance of weight Should 
certainly be given to the testimony of McCarthy, and 
even though the Court should feel that the testimony 
is evenly balanced, the appellees have failed ini their 
proof. 

So much of the finding as we have just criticized 
is very important in this case for the reason that the 
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contract which Horen and Dille took over was a con¬ 
tract for fifty acres of land and the deed in question 
was for but forty acres. The assumption is inevitable 
that when Dille and Horen paid Eighth Thousand 
Six Hundred and Sixtv-six Dollars Sixtv-six Cents 

90 W 

($8,666.66), they paid that for and on account of the 
land agreed to be purchased as described in the two 
contracts set out on pages 12, 13, 14 and 15 of the 
record, and not for a less amount of land (Elliott v. 
Sackett , supra). 

In connection with the weight to be given to the 
testimony of the witness Fletcher in this regard, it is 
to be borne in mind that the witness Fletcher on cross- 
examination, record page 65, admitted that she at 
one time owned some of the mortgage notes alleged to 
have been assumed in the deed here in question, which 
fact undoubtedly, although not necessarily improperly, 
may have influenced her testimony with respect to the 
manner in which this transaction was closed. 

Finding VII. The record does not disclose any 
legally sufficient proof whatever that Dille and Horen 
ever agreed to any such transaction as is there found. 

Finding VIII. This finding is based upon a contract 
between Petty and wife and Gibbs, to which Dille and 
Horen were not parties, and no proof whatever was 
introduced that they knew anything about it. This 
contract was admitted, record page 29, subject to the 
right of the appellants to have same stricken out unless 
an agency was proven. What we will have to say 
with regard to the question of agency at a later point 
in this brief will cover, we think, the objection here 
made. 

Finding IX. What we have said with regard to 
Finding VIII is equally applicable to Finding IX, the 
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assignment therein referred to being an assignment 
of the contract mentioned in Finding VIII, which con¬ 
tract is referred to in the statement of evidende, rec¬ 
ord 29, as *‘ Exhibit E.” 

Finding X. There is no objection to this finding for 
there is no doubt but what O’Boyle made and executed 
a deed running to Dille and Horen, and as hereinbefore 
stated, the whole case revolves around the acceptance 
of this deed. 

Finding XL This finding must rest entirely upon the 
question of agency which will hereafter be discussed. 

Finding XII. The only part of Finding XII which 

has any support in legally admissible evidence is so 

much of the finding which relates to a statement! made 

to the effect that Dille and Horen expressed confidence 

in 0 ’Boyle’s judgment, the only evidence on thatj point 

being a statement of witness Fletcher at page 50 of 

the record. We have already commented on the possi- 

bilitv of Mrs. Fletcher’s testimonv being in error as 

this statement was supposed to have been m^de at 

the time the contract was signed and we contend that 

the testimonv of the witness McCarthv as to the cir- 
* * 

cumstances under which the contract was signed clearly 
negatives the presence of Mrs. Fletcher at that time. 

With regard to so much of Finding XII which states 
that O'Boyle was sent to Florida by Horen and Dille 
with the money to settle the deal and obtain a detid, we 
submit that there is no evidence whatever from vhich 
this conclusion could be drawn. It certainly could not 
be assumed from the statement alleged to have been 
made in the presence of witness Fletcher at pa^re 50 
of the record; so much of the testimony of the witness 
Fletcher as undertakes to relate statements made by 
O’Boyle at pages 50, 51 and 52 of the record, we sub- 
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mit (and will later discuss the question) that this tes¬ 
timony was wholly inadmissible and should have been 
stricken from the record. We, however, may suggest 
that even though that testimony should not be stricken 
from the record, it is not sufficient to warrant the con¬ 
clusion drawn in this finding. 

With respect to so much of Finding XII as holds 
that Horen 4 ‘inspected the land and expressed satis¬ 
faction with the deal,” it is submitted that there is not 
a single word or suggestion anywhere in the record 
that Horen expressed satisfaction with the deal. At 
page 53 of the record, the witness Fletcher, again 
giving hearsay testimony from O’Bovle, says 'that 
O’Bovle stated “he said thev were very well pleased 
with the property.” Being pleased with the property 
and satisfied with the deal are two entirely different 
propositions. One may be pleased with this Court 
building as property and may express to anyone the 
fact that he was so pleased. That, however, would be 
entirely different from expressing satisfaction with a 
deal wherebv he was to take title to this Government 
property from an individual. In fact, in one of the 
letters (if it is entitled to any weight whatever), from 
O’Boyle to the witness Fletcher, record page 55, it is 
apparent that Dille and Horen were not at all satisfied 
with the deal for in that letter O’Boyle writes the wit¬ 
ness Fletcher: 


“* * * I thought I had succeeded in reselling 

them the property, but must now confess that I 
do not know where I stand and will give you an 
outline of the meeting, so you and Mr. Petty try 
and help me work it out. ’ ’ 

That statement certainly negatives any idea of Dille 
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and Horen being satisfied with the deal , and further 
negatives the idea that O’Boyle was their agqnt. If 
they were satisfied with the deal, we may ask why was 
Mr. O’Boyle trying to “resell them the property”? 

The next testimony bearing on this phase of Find¬ 
ing XII is in the deposition of the witness Adkins at 
page 67 of the record. In speaking of a conversation 
with Dr. Horen the witness Adkins there says (Record 

p.67): | 

| 

i 

“In regard to the 40 acre tract on the Ajnclote 
River, he said he was pleased with this property.” 

The reference which we have made in regard j to so 
much of Finding XII as deals with anyone expressing 
satisfaction with the deal, are the only ones contained 
anywhere in the record, wherein an von e connected with 

* . * i 

this suit has expressed himself as being pleased or 
satisfied with anything, and in each instance where 
such expression is referred to in the testimony, the 
witnesses have expressly said that Dr. Horeit was 
pleased with the property. Nowhere has any witness 
testified or even suggested that Dr. Horen or Mr.I Dille 
was satisfied with the deal. It is therefore submitted 
that this finding of fact, as a whole, is absolutely with¬ 
out justification and a distortion of the evidence. It 
will be noted that this finding was expressly excepted 
to for the reasons just stated (page 20 of the record). 

Finding XIII. This finding, so far as it is material 
to a determination of this case, rests upon the fpllow- 
ing language contained about the middle of the finding: 
‘ * That they made promises to adjust the matters which 
were not kept.” 

So much of the finding was apparently intended to 
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reflect knowledge on the part of Dille and Horen as to 

how the transaction was closed bv O’Bovle and that 

* % 

they had promised to carry out O’Boyle’s settlement. 
This, however, is not borne out by the evidence. It 
must be borjie in mind that nowhere in the evidence is 
there any proof that O’Boyle ever told Dille and Horen 
how the transaction was carried out, and there is no 
proof whatever except statements made by O’Bovle 
himself which would negative what Dille and Horen 
had a right to assume, that the agreement was carried 
out according to its letter (Elliott v. Sackett, supra). 
Nowhere in that agreement is any provision made for 
the execution of mortgages by O'Boyle or anyone else. 
Testimony on this point will be found at pages 38, 39, 
40, 41, 42 and 45 of the record where the witness Ham¬ 
mond, one of the appellees, is testifying. All of this 
testimony comes in under the objections made to the 
witness’s detailing statements made bv O’Bovle and 
will be discussed more at length later on in the brief. 

At page 38, the appellee Hammond says that O’Boyle 
stated he had been sent down by the appellants to find 
out what discounts they would take. At page 39, he 
undertakes to quote a statement made by O’Boyle as 
to what Dille and Horen would do in regard to the 
matter. The only place in the record where any sug¬ 
gestion is made that Dille and Horen had made prom¬ 
ises to adjust the matter is contained in a statement 
made by the appellee Hammond at page 40 of the rec¬ 
ord testifying under objection as to a statement made 
to him by O’Boyle, in which O’Boyle is quoted as hav¬ 
ing said: v 

“He told him how” he had assigned the mortgage 

and was trying to get a deed from Dr. Horen and 
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Mr. Dille, and that they had kept continually prom¬ 
ising to pay the interest.” j 

This testimony, as will be later pointed opt, was 
wholly inadmissible. However, even though the Court 

should hold the same was properly admitted, it does 

• | 

not amount to proof of a promise on the part of Dille 

and Horen that they would adjust the matter as j closed 
by O’Boyle. Dille and Horen had a right to assume 
that O’Boyle had carried the contract out as jin the 
contract provided (Elliott v. Sackett, supra). They 
certainly did not have the right to assume that he had 
entered into an entirely new, distinct, different and 
separate agreement; so that if any promises! were * 
made at all, with regard to paying interest, the assump¬ 
tion must be that Dille and Horen were agreeing to pay 
the interest provided in the contract set out at pages 
13 and 14 of the record, and not interest on mortgages 
about which they knew nothing. And here it may be 
suggested with regard to agency that in this particular 
transaction, O’Boyle was acting as agent for the plain¬ 
tiff trying to collect notes of which he, O’Boyle, was 
the maker; nor does the fact, if it be a fact' that 
O’Boyle was endeavoring to obtain a quitclaim; deed 
from Dille and Horen, amount to proof of their knowl¬ 
edge as to how the transaction had been closed by 
O’Boyle. Dille and Horen knew that by the contract 
of September 22d, they had acquired some interest in 
this property which would, if the contract had been 
recorded, create a cloud upon the title and O’Bdyle’s 
endeavors to obtain a quitclaim deed would bej per¬ 
fectly consistent with the attitude taken by Dill4 and 
Horen that they did not propose to go through; with 
their contract of September 22d. 
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Finding XIV. No objection can be made to Finding 
XIV as that finding sets out the actual facts as stated 
in the answer of appellants. Having found as a fact 
that the deed came into the possession of the appel¬ 
lants in the manner therein stated and “ filed them 
without inspection” negatives any idea that the ap¬ 
pellees had actual knowledge of the covenant contained 
in the deed (Elliott v. Sackett, supra). This point will 
be discussed more at length later in the brief. 

Finding XV. Finding XV is not objected to but has 
no bearing upon the liability of the appellants under 
the law applicable to this case. 

Finding XVI. This finding is correct and no objec¬ 
tion is made to it, and it is a very important finding 
when we come to deal with the question of laches at a 
later point in the brief, as by this finding there can be 
no doubt that the property in question depreciated in 
value prior to the maturity of the first note, and has a 
very important bearing on the point as to whether or 
not the appellees in this case should have proceeded 
against Dille and Horen at an earlier date. 

Except as to those findings of fact which we con¬ 
cede to be correct, our objections will be found set out 
at page 20 of the record. 

We also filed special objections to the conclusion of 
law adopted by the Court. 

While we insist upon each specific objection, we be¬ 
lieve that thev will be sufficientlv covered in our gen- 
eral comments. Twenty-two specific errors have been 
assigned (Eec. pp. 22, 23, 24). While we insist upon 
each of these separate exceptions, we believe that the 
general argument throughout this brief covers each one 
of them and it would be an imposition upon the Court 
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to make a separate and distinct argument with regard 
to each of the twenty-two exceptions. i 

i 

j 

Conclusions of Law. 

i 

i 

The Court made seven separate conclusions of law. 
We will take them up in their order. 

(1) By conclusion No. 1, the Court holds as aj mat¬ 
ter of law that O’Boyle was constituted by the Appel¬ 
lants their agent for the purpose of settling thA deal 

in accordance with the Gibbs-0’Bovle contract.! We 
• • * 1 
submit that the facts as set out in the statement of 

evidence do not warrant such a conclusion. In the 
first place, it will be noted that O’Boyle occupie|l the 
position under the terms of the contracts (Rec. pp. 12 
to 15, inc.) of a vendor and assignor. Dille and Horen 
purchased from him his contract rights with Gibb£ and 
O’Boyle assigned his contract with Gibbs to Dille and 
Horen (Rec. p. 14). So far, then, as the contracts are 
concerned, the relation between O’Boyle and Dille and 
Horen was as before stated clearly that of vendor and 
vendee. The testimony of the witness Fletcher (Rec. 
p. 47) seems to indicate that O’Boyle possibly wajs the 
agent either for Petty or Gibbs. Clearly, however, he 
was not the agent of Dille and Horen. It will b|e re¬ 
membered that in the contract between Gibbs! and 
O’Boyle (Rec. pp. 12, 13 and 14) provision was made 
for the payment of $8,666.67. Provision was likewise 
made in a very specific manner for the payment of the 
balance of the purchase price, and no provision what¬ 
ever was made for securing this balance other than by 
the contract itself. A proper construction of this; con¬ 
tract clearlv leads to the conclusion that it was never 
* 

intended that a mortgage was to be executed as the 
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contract itself makes specific provisions with regard to 
deferred payments, and amounts to a vendor’s lien, 
and by the terms of the contract itself, the vendor was 
much more securely protected even than by a mort¬ 
gage, so that by the proper construction of the con¬ 
tract, when Dille and Horen paid $8,666.67, the vendors 
were fully and amply protected by the agreement which 
then became self-executing so far as securing the bal¬ 
ance of the purchase money. 

At this point, bearing in mind the testimony of the 
witness Fletcher (Rec. p. 47 et seq.) and the testimony 
of the witness McCarthy (Rec. p. 69 et seq.), no other 
rational conclusion could be reached than that O’Boyle 
accepted this check as agent for the vendor. This con¬ 
clusion is further supported in the testimony of wit¬ 
ness Fletcher (Rec. pp. 50 and 51) wrherein she states 

that Mr. O’Bovle w^as the man that she had interested 

* 

in the transaction (having before testified that this 
property was listed in the office with wffiich she w’as con¬ 
nected, Rec. p. 47); that she had telegraphed O’Boyle 
information to the effect that Petty was pressing for 
a closing of the deal. This clearly indicates that she 
was treating O’Boyle in his true capacity as agent for 
either Petty or Gibbs and not as an agent for Dille 
and Horen. 


Agency. 

At this point we may discuss at length the question 
of agency. As we understand the law, the inflexible 
rule is that a plaintiff must make his case upon the 
bill as filed. The bill in this case is not cast upon a 
theory of agency but upon the theory of direct transac¬ 
tions with Dille and Horen, and the case attempted to 
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be made by the proof is staked almost exclusively on 
the theory of agency as is apparent throughout the 
statement of evidence at the various points where coun¬ 
sel'for appellees gives assurance to the Court that he 
will prove an agency. 

We have heretofore pointed out that the true rela¬ 
tionship between O’Boyle and Dille and Horen was 
that of vendor and vendee, or if any agency did exist, 
O’Bovle was acting as agent for Petty and Gibbs. 
When the money was paid, it was paid to him dot as 
agent for Dille and Horen, but as agent of the vendors 
represented by O’Boyle. Many of the exceptions taken 
at the trial which appear throughout the statemeht of 
evidence go to the character and degree of testimony 
by which the appellees sought to prove agency, j We 
believe it would be encumbering this brief unecessarily 
to discuss each one of these exceptions separately. 
While still relying on each individual exception^ we 
think the law covering the transactions may be covered 
in an omnibus treatment. At page 29 of the record, 
it will be observed that the Court made its first ruling 
with regard to the question of agency. The edtire 
theory of appellees’ case was succinctly stated by coun¬ 
sel (Rec. p. 48)— 

| 

“whereupon counsel for plaintiff informed! the 
Court that he was offering this evidence on! the 
theorv that everything that Mr. O’Bovle said or 
wrote from beginning to end was admissibly on 
the theorv of agencv.” 

All of the testimony bearing upon the question of 
agency which was offered at the trial were repetitions 
bv the witnesses either of oral or written statements 

* s 

made by the alleged agent, O’Boyle. All of this type 

i 
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of evidence was admitted subject to the right of the 
appellants to move to strike same out. Inasmuch as 
our argument in support of the motion to strike out 
this evidence will be the same as the argument in sup¬ 
port of each separate objection, we deem it appropriate 
to discuss the whole question of agency under this 
heading, applying our argument to the reception of 
the evidence, the motion to strike and the legal infer¬ 
ences to be drawn from the evidence if our motion to 
strike is not well taken. 

At page 68 of the record, it appears that counsel for 
appellants moved to strike out all of the contracts, 
agreements and letters which were read into evidence 
under separate objections, all of these objections fully 
appearing in the statement of evidence itself. The 
motion to strike also was directed at the testimony of 
the witnesses, Hammond, Fletcher and Adkins in so 
far as thev had undertaken to relate conversations had 

mt 

bv, with and between them and O’Bovle under which 
O’Boyle it is claimed undertook to bind the appellants. 
The record carries at pages 68 and 69 the statement of 
the Trial Justice with regard to his ruling on this 
motion. It will be observed from reading the state¬ 
ment of evidence that much of the proof offered by way 
of oral and written statements made by O’Boyle him¬ 
self, tended to show agency, or rather, he was de¬ 
scribing himself as an agent of Dille and Horen. It is 
elementary law, of course, that agency cannot be 
proven in this manner. The Court, in denying the 
motion to strike the evidence said (Record p. 68): 

“I have tried to exclude all of that evidence in 
my own mind and decide whether there was a 
prima facie case upon the other evidence which 
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has been adduced upon the part of the plaiiitiff. 

It seems to me that there are certain occurrences 
that happened, the nature of the transaction itself, 
the interest of the parties, that are inconsistent 
with any other theory except that O’Boyle was 
acting with authority in carrying a check; for 
$8,666.66 and acquiring title and putting titl^ in 
the defendants. * * * 

i 

* as the case now stands, it seems to me 
that they are sufficient for the Court to say fhat 
the acts of 0 ’Bovle were authorized. And accord- 

y 

ingly, that being so, any other evidence which is 
in support of that, such as the letters which con¬ 
tain the evidence of the agent himself, are admis¬ 
sible; and will be considered in support of $uch 
evidence as can be found conclusive to establish 
the fact of agency.” 

In other words, the Trial Court, having properly 
before it a contract between O’Boyle and Dille ftnd 
Horen, whereby Dille and Horen were purchasing 
from O’Boyle, and under the terms of which Dille and 
Horen paid to O’Bovle the money required to be plaid 
by the contracts, lays down the startling proposition 
of law that when a vendee pays to his vendor the pur¬ 
chase money required to be paid under a contract,; he 
(the vendor) then becomes an agent of the vended to 
the extent that he mav make anv statements he mav 'see 
fit with regard to the transaction, and bind the vendee 

therebv bv reason of this most remarkablv created 
. » *• 

status of agent. We have found no cases in the bopks 
to support such a doctrine, and if we did, we would con¬ 
sider them so at variance with all known principles; of 
law that we would hesitate to invite the attention! of 

I 

the Court to them in fear that such a suggestion may 
be considered by the Court as a reflection upon jits 
intelligence. ; 
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The Court in this case has assumed the status of 

agency from the mere fact that the vendee paid to 

the vendor rnonev under a contract for the sale of real 

* 

estate. Xo other rational construction can be put upon 
the language of the Court appearing on page 68 of the 
record. This, however, is not the law. One of the 
latest cases on this question and a well-considered 
case, is that of Reifsnyder et al. v. Dougherty, decided 
June 21, 1930, 301 Pa. 328; 152 Atl. 98. AVe quote 
from page 1,00 of 152 Atl., the following language: 

‘ ‘ Agency will not be assumed from the mere 
fact that one does an act for another. The fact 
of agencv must be established. Some legal con- 
nection must appear from which the alleged prin¬ 
cipal could not escape the conclusion of delegated 
authoritv or agencv. This mav be shown bv notice 
or actual knowledge, without disavowal, of the 
repeated acts or course of conduct of the one as¬ 
suming to act as agent toward an identified person. 
It must be remembered that what is here attempted 
is to create a color of agency as to the agreement 
on which suit is brought; it is not a real agency 
as is one under express or implied authority.’ ’ 

This case deals also with the admissibilitv of state- 
ments, declarations and conversations made by an al¬ 
leged agent. 

It is further submitted on the authoritv of Russell v. 

r w 

Savings Bank, 23 App. D. C. 398; Bendheim v. Pick- 
ford . 31 App. D. C. 488; and Swift v. White Oak Coal 
Co., 44 App. D. C. 159, that the appellees have wholly 
failed to establish bv legallv sufficient evidence anv 
agency whatsoever between O’Bovle and Dille and 
Horen. In Hammerslaugh v. Cheatham, 84 Mo. 13, the 
Court at page 21, lays special stress upon the fact that 
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plaintiff cannot in his bill stake his case upon personal 
acts of the defendant and then recover on the theory 
of agency, and that if in point of law and point of fact, 
one is not an agent at all, there could be no such thing 
as the ratification of an act never authorized. j 

Let it be assumed, however, by way of argufnent 
only, that O’Boyle was in fact an agent for Dillej and 
Horen. The first question to be determined then would 
be the degree of his agency. Was it general or was it 
special? It could certainly only have been a special 
agency to take to Florida the money paid to himjand 
close the transaction in accordance with the written 
agreement. If he went beyond that authority^ an 
equity arose between O’Boyle and Dille and Horen 
which would be a good defense in a suit between tljiem. 
Even though O’Bovle could bv anv stretch of | the 
imagination be held to be a general agent, he could only 
bind his principal within the general scope of 1 his 
authority which scope is limited by the contracts in 
question. In this case, however, if as before suggested, 
agency did exist, it was special, that is to say, to close 
the contracts as written. In Manning, et aU v. 
Grash air, et al., 27 Ind. 399, it is held that where! an 

agent who is authorized to buv for cash onlv, buvs on 

{ 

credit, the acceptance and use of the goods by ithe 
principal will not be a ratification of the act of ithe 
agent unless the fact of the purchase having b^en 
made on credit was known to the principal. 

In this case, Dille and Horen denied under oath the 
acceptance of the deed and knowledge of its contents. 
Therefore, if O’Boyle went beyond the authority given 
him or such authority as could be implied from his 
acts, his principals are not bound unless his principals 
knew that he had exceeded his authority and by impli- 
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cation ratified what lie did. This certainly cannot be 

* 

inferred from the mere possession of the deed. Aside 
from the possession of the deed, there is no evidence 
whatver in the case that Dille and Horen knew of the 
execution of a mortgage or its assumption by the deed. 
If we treat the various letters passing between 
O’Boyle, the appellee Hammond and the witness 
Fletcher, and the various conversations between these 
parties which occurred long after the event as legally 
admissible evidence, we find nowhere in any of the 
statements a reference made to a mortgage. We find 
nowhere is reference made to anv fact from which it 
can he concluded that O’Boyle had acquainted Dille 

i 

and Horen with the fact that a mortgage did exist; nor 

anv facts or circumstances from which the existence 
* 

of the mortgage could logically be implied. The state¬ 
ments on the contrary are certainly consistent with a 

* * 

belief on the part of Dille and Horen that O’Boyle was 

trying to get them to make payments on account of 

the obligations of the purchase contract and if Dille 

and Horen made any statement to him with regard to 

same or any statement from which it could be implied 

that they promised to pay anything, it was upon the 

assumption of Dille and Horen that all, including 

O’Boyle, were referring to a possible liability under 

the contract of purchase and not on account of a 

liability not known to them. 

* 

“Elliott had a right to presume that the deed 
did conform to the written agreement, and was not 
guilty of such negligence or laches, in not observ¬ 
ing the provisions of the deed as should preclude 
him from relief.” (Elliott v. Sackett, supra.) 

(2) As an abstract proposition of law, conclusion 
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No. 2 may be sound. But this principle is not appli¬ 
cable to the effect that the acts of an agent who makes 
a settlement on a different basis than directed m^y be 
ratified as of right by the principal. Our general!com¬ 
ments later on in the brief, we think, will be sufficient 
to cover this conclusion. It may be stated in passing, 
however, that if there is any agency whatever it must 
be implied from O’Boyle’s conduct in dealing with 
his grantor, the mortgagee. Certainly unless there 
could be an agency implied at the time the deal! was 
consummated, it is fruitless to attempt to determine 
whether such agency was later ratified or disaffirmed. 
The language used in this deed upon which appellees 
must rely indicates clearly that the parties were deal¬ 
ing with each other on the strength of the t options, 
the contents of which both knew. It appears iif the 
evidence that the alleged deed from O’Boyle to Dille 
and Horen was drawn at the same time as the deed 
to O’Boyle. This deed is not a present assumption 

i 

and agreement by the grantees Dille and Horen,j but 
the language is: 

“This deed is made subject to the following four 
mortgages, which the second parties assumed ! and 
agreed to pay. # * *” 

i 

No testimony or evidence appears in the record to 
the effect that the use of the past tense was a mistake. 
Logically it appears under all of the circumstances 
of the case that the words were carefully selected ;and 
related, mistakenly, to the contract to sell existing be¬ 
tween Petty, Gibbs and O’Boyle, which had been! as¬ 
signed to appellants. It is quite apparent that! the 
parties thought that by the terms of the option con¬ 
tract these appellants as assignees had agreed toj as- 

| 

i 

i 


i 
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sume and pay the mortgage. This, of course, was 
not true t?ut all of the parties had actual knowledge 
of the terms of the contract, and there is no room what¬ 
ever for implying an egency. Accordingly, the only 
conclusion is that it was the evident intention bv the 
language of the deed to confirm an existing obligation 
which the parties thought existed and did not refer to 
the assumption of a present obligation. This mistake 
as to the terms of the agreement would not justify 
Petty in assuming that because of 0’Boyle’s repre¬ 
sentations, the latter was an agent of these appellants 

because Pettv knew that the deed was made with ref- 
* 

erence to an existing contract to purchase and is 

charged with knowledge of its contents. Consequently 

it follows that there is no ground for implying an 

agency at the time of the settlement and hence nothing 

to ratifv or disaffirm. 

* 

(3) It is, earnestly submitted that there is no legally 
sufficient evidence in this case to warrant such a con¬ 
clusion of law. Nowhere is there a suggestion that 
Pi lie and Horen have in any way, manner, shape or 
form exercised or attempted to exercise any dominion 
or control over the property in question. The appellee 
himself has testified (Rec. p. 44) that neither Mr. Dille 
nor Dr. Horen, or anyone else, had ever paid him any 
interest on the mortgage or notes in question. At page 
45 he specifically testifies that when he bought the 
notes and mortgage— 

“he knew that there was no paper of record on 
the land records signed by either Mr. Dille or 
Dr. Horen, by which they agreed over their signa¬ 
ture to assume the payment of the mortgage in 
question; that he purchased the notes and mort¬ 
gage on the advice of his attorney and made no 


I 
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• I 

inquiry of Mr. Dille or Dr. Horen as to whether 
or not they claimed any interest in the property.” 

There is no proof that they ever paid taxes thpreon 
and they specifically deny in their answer underj oath 
(Rec. p. 10): 

I 

j 

4 'That they have exercised anv dominion, control 
or ownership over said property or that they'; have 
paid interest or taxes thereon.” * 

i 

This much of the answer is evidence in the case, and is 
directely responsive to the last paragraph of para¬ 
graph 5 of the bill, and no proof whatever has been 
offered by the appellees to overcome this statement 
contained in the answer under oath. As we under¬ 
stand the theory of appellees, it is that the affirmation 
of 0’Boyle’s change in the terms of the contracts finds 
its support in the fact that appellants had come in 
possession of the deed, and they are therefore charged 
with notice of its contents supported by statements 
made by O’Boyle (which as we have heretofore shown 
are wholly inadmissible) to the effect that Dille; and 
Horen had promised to take care of the transaction. 

Let us assume for sake of argument, and for argu¬ 
ment’s sake alone, that O’Bovle was agent; thait he 
made a settlement entirely different from that jcon- 
templated at the time the contracts were entered into. 
How did he do it so as to affect the rights ofj ap¬ 
pellees here? Under the authority of Mutual Life 
Insurance Co . v. Hanford , the appellees stand in the 
shoes of O’Boyle. They must recover, if at alii, by 
reason of a covenant, namely, the covenant contained 
in the deed from O’Boyle to Dille and Horen. The 
common law" rule is that the ratification of an act 


i 


i 

i 
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accomplished under a sealed instrument must be not 
an implied ratification but one of equal dignity with 
the instrument creating the liability. In other words, 
a sealed instrument is required to ratify the act of 
an agent where the agent has undertaken to bind his 
principal by an instrument under seal. 

In Ingraham, Corbin & May v. Henry C. Edtvards, 
64 Ill. 526, at p. 527, that Court states the rule as 
follows: 

“The right given by the agent was under seal. 
It had been acted upon and pleaded as a specialty. 
The authority to execute must be of equal dig¬ 
nity; and the principal cannot ratify a bond exe¬ 
cuted by the agent without competent power, ex¬ 
cept by writing under seal. These rules may be 
the result of technical reasoning, but the Courts 
cannot jdepart from or controvert them.” 

It therefore follows that if O’Boyle was in fact agent 
for Dille and Horen, and he executed a deed which is 
an instrument under seal by which he undertook to 
bind Dille and Horen, they could only ratify in accord¬ 
ance with the common law rule enunciated in the 
above case. It is passing strange that in a case of this 
kind where a comparatively large amount of money is 
involved, that if Dille and Horen actually did anything 
by way of ratification, that some proof could not have 
been found either that they had paid interest or taxes 
or that they somewhere at some time affixed their signa¬ 
tures to some letter, note or memorandum, of some 
nature. The appellee Hammond has testified (Rec. p. 
45) that when he bought the notes, he knew that there 
was no paper of record signed by Dille and Horen, and 
throughout the whole proof in this case there is no 
suggestion that their signatures have ever been at- 


43 


tached to any paper other than the contract of Septem¬ 
ber 22, 1925, and the check for $8,666.66. Not only do 
we fail to find a ratification by an instrument qnder 
seal, but we fail to find a ratification growing oqt of 
either a verbal statement or written admission, j The 
only ground upon which ratification apparently is sus¬ 
tained by the Court below is upon the failure of Dille 
and Horen to take some legal action in the Florida 
Courts to vacate the deed in question. This is an un¬ 
reasonable assumption. Assuming again, for the jsake 
of argument, that Dille and Horen actually knew about 
the deed, their liability to O’Boyle was a personal one. 
At an\ time O’Boyle should see fit to bring a suit to 
enforce the liability, Dille and Horen had a riglft to 
defend on the ground that as between themselves, 
O’Bovle had exceeded his authority and there wajs no 
liability. One cannot create a personal liability on 
account of another by simply recording an instrument 
among the land records to which the other party hhs in 
no way given consent, and compel him to answer to 
some alleged bona fide holder because he had failed to 
file a bill in equity to cancel the recorded instrument. 
Dille and Horen had a perfect defense as aghinst 
O’Boyle. The appellees under the authorities above 
quoted stand in his shoes and are in no better position. 

It was not incumbent upon Dille and Horen to fake 
any affirmative action. They had a perfect riglft to 
wait until O’Boyle sued them and set up their defense. 
They had a right to rely upon the protection ofi the 
Courts of their home, to-wit, the District of Columbia, 
and the law is not so unreasonable as to require jthat 
they travel a thousand miles to bring an equity suit 
to cancel a supposed obligation of record in a far dis¬ 
tant State. 


i 

! 
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Those appellees are, for the purposes of this case, 
O’Boyle. O’Boyle has, upon the face of the contracts, 
offered in evidence by the appellees (if he was an 
agent) violated a duty. This rule is well stated by this 
Court in the case of Shrewsbury et al., v. Dupont Na¬ 
tional Bank, 10 Fed. (2d) 632. In this case, this Court 
at page 635!of 10 Fed. (2d), states the rule as follows: 


“It is a settled rule in the law of agency that, if 
the instructions of the principal are disobeyed by 
the agent and loss results, the agent will be held 
liable, and the burden is on the agent to prove that 
obedience to his instructions would have brought 
about the same result. The rule is well stated in 
Bank of British North America v. Cooper, 137 
U. S. 473, 479,11 S. Ct. 160, 162 (34 L. Ed. 759), as 
follows: ‘In view of the manifold contingencies of 
business transactions, and the wide range of possi¬ 
bilities that attend any act of a commercial nature, 
few things could be more unfortunate than to in¬ 
corporate into established law the right of an 
agent to disobey specific instructions, and to make 
a guess as to results an excuse for relief from ac¬ 
cruing loss. Uniform recognition and enforce¬ 
ment of certain settled and clear rules are im¬ 
portant. Among them, few are more significant 
or more essential than that in the relation of prin¬ 
cipal and agent strict compliance by the latter with 
the instructions of the former is an unvarying con¬ 
dition of exemption from liability. Loss from dis¬ 
regard, thereof must be borne by the agent, unless 
he establishes that the disregard had no connec¬ 
tion with the loss, and that it would certainly have 
followed whether instructions were obeyed or 
disregarded.’ ” 

If an agent can violate the terms of his agency and 
hold his principal in an action at law on a promise 


45 


which he himself has brought into existence by reason 
of his unwarranted act, then those claiming under him 
may likewise recover. If under the circumstances the 
agent could not recover, those claiming under him! can¬ 
not recover. The answer alleges that these appellants 
did not know about the covenant in the deed. If jthey 
did not know about the covenant, they could not be 
bound by estoppel or ratification. The only proof of 
knowledge is the inference drawn from possession of 
the deed. Such an inference cannot be drawn unless 
this Court sees fit to directly and specifically overrule 
the Supreme Court of the United States in the case of 
Elliott v. Sackett, 108 U. S. 132; 27 L. Ed. 678. In that 
case, the facts were much stronger for the appellees 
than the facts in the present case. A contract for!sale 
or exchange was presented to Elliott containing a pro¬ 
vision whereby he was to assume and agree to pay , cer¬ 
tain mortgages then on the property. He refused to 
execute this agreement, stating that he would takq the 
property subject to the mortgages but would not] as¬ 
sume and agree to pay them. A new contract jwas 
drawn by which he agreed to take the property sub¬ 
ject to the mortgages. This he signed. When the (jleed 
was presented to him, it contained a covenant to pay 
mortgages, which covenant was couched in terms al¬ 
most identical with the deed in the instant case. When 
the deed was presented to Elliott, he was suffering 
from physical infirmities and mental distress. He] did 
not examine the deed carefully, and he himself h^d it 
recorded. He subsequently paid interest on the mort¬ 
gages. He then discovered the covenant in the deed, 
whereupon he filed his bill to reform it. In sustaining 
his right to reformation, the Supreme Court of ] the 
United States, at page 682 of 27 L. Ed. said: 


i 
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‘‘Elliott had a right to presume that the deed 
did conform to the written agreement, and was 
not guilty of such negligence or laches, in not ob¬ 
serving the provisions of the deed as should pre¬ 
clude him from relief.” 

The circumstances under which Dille and Horen re¬ 
ceived this deed are set out in the answer. From para¬ 
graphs 5 and 11 of the answer, it appears that Dille and 
Horen had no actual knowledge of the covenant until 
August 28, 1929. The docket entries show (Rec. p. 24) 
that the bill in this case was tiled September 3, 1929. 

Appellants in their answer set up the same defense 
which would have been required to have been pleaded 
in an action for affirmative relief in Florida. The first 
opportunity they had after knowing of the covenant to 
seek relief; was taken in this very proceeding. 

In Elliott v. Sackett, supra, Elliott had physical pos¬ 
session of the deed, read it, and himself recorded it and 
subsequently paid interest on the mortgage. The Su¬ 
preme Court said that that was not sufficient to bind 
him by the covenant. In the instant case, Dille and 
Horen executed a contract to buy land which did not 
contain any provision whatever with respect to mort¬ 
gages. The contract itself was to be the security for 
payment of the deferred purchase money. The deed 
conveying a smaller acreage and assuming mortgages 
was admittedly recorded by one other than these ap¬ 
pellants. It came into their possession and was not 
read by them. When the deed came into their posses¬ 
sion, they had the right in the language of Mr. Justice 
Blatchford in ''Elliott v. Sackett, 

“to presume that the deed did conform to the writ¬ 
ten agreement.’ ’ 
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I 

In other words, they had the right to assume th^t the 
deed contained no provision with respect to deferred 
purchase money payments and conveyed the full fifty 
(50) acres purchased and not forty (40) acres, and that 
so far as the deferred purchase money payment^ were 
concerned, their liability thereunder was determined 
by the terms of “Exhibit A” (Rec. pp. 12, 13 and 14) 
and that the vendor would retain the purchase money 
already paid 

i 

i 

“in full satisfaction and liquidation of all;dam¬ 
ages by him sustained.” 

| 

In Morris v. Sargent, 18 Iowa 90, at page 99, the rule 
is stated as follows: ! 


“To estop a party, by the act of anotheif, the 
person sought to be estopped must, at least, know 
of the act.” (Italics supplied.) 

In Bannon v. Warfield, 42 Md. 22, the law is clearly 
stated in the third syllabus as follows: 

i 

i 

“To make the act of an agent done withoujt the 
authority of his principal, binding upon the letter, 
it is necessary to show that he subsequently; rati¬ 
fied and adopted the act; and to make such;rati¬ 
fication and adoption effectual as against the prin¬ 
cipal, it must be shown that he had previous knowl¬ 
edge of all the material facts; and if he assented 
while ignorant of those facts, he is at liberty to 
disaffirm the transaction when informed of them.” 


Dille and Horen were informed on August 28, 1929, 
and in this very suit, they are exercising their liberty 
to disaffirm by their answer. ; 

In Billings v. Morrow, 7 Cal. 171 (172), the Court 


I 

1 

i 


i 
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was dealing with the situation whereby a party had 
given to his agent a general power of attorney in the 
broadest kind of language to manage his real estate, 
collect his rents, etc. Subsequent to this power of at¬ 
torney, the agent made a deed effecting the real estate 
of the donor of the power. This deed was put of rec¬ 
ord. Subsequently, the principal and his attorney had 
a settlement of their affairs and the principal executed 
a general deed of settlement with his attorney by which 
in the broadest kind of language he ratified all acts 
done by his agent under the power. He had no actual 
knowledge, however, of the deed made by his agent, 
which as before stated, however, was recorded. The 
law of the case is stated in syllabus No. 1, No. 2, and 
No. 5, so far as the points here in question are 
concerned. 

“Syllabus No. 1: Where authority to perform 
special acts is given by a power of attorney, and 
general words are also employed, such words are 
limited to the particular acts authorized. * * * 

Svllabus No. 2: General ratification of all the 
* 

acts of an attornev does not include acts not within 
the scope of power. The person who ratifies must 
know the character of the acts ratified; otherwise, 
the ratification is void. * * * 

Syllabus No. 5: The person is not bound to 
notice recorded conveyances recorded in his name 
by his attorney, not authorized by the power.’’ 

In Owings v. Hull, 9 Pet. 607, at page 629, Justice 
Storv states the law as follows: 

w 

“No doctrine is better settled, both upon princi¬ 
pal and authority, than this; that the ratification 
of an act of an agent previously unauthorized, 
must, in order to bind the principal, be with a full 
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knowledge of all the material facts. If material 
facts be suppressed or unknown, the ratification is 
treated as invalid because founded in mistake or 
fraud.” 

i 

i 

I 

Laches 


(4) and (5) These two conclusion of law will be 
considered together. We will, however, consider con¬ 
clusion (5) before giving consideration to conclusion 
( 4 ). ; 

By that conclusion, the Court holds that the appel¬ 
lants were guilty of laches in failing to assert promptly 
their claim for relief from the effects of the changed 
conditions in the settlement of the contract, as had such 
action been promptly taken it would have put the 
plaintiffs upon notice and they would not have; pur¬ 
chased the notes in April, 1926, except with notice of 

i 

the alleged defense. This conclusion states a novel 
proposition of law. We have been unable to findi any¬ 
where in the books any case or suggestion under the 
title of laches to the effect that a defendant can be held 
guilty of laches because lie failed to invite someope to 
come into Court and bring a suit against him soj that 
he may set up such defenses as he would be entitled to 

defend under. It mav verv well be that if a defendant 

* •/ 

is seeking affirmative relief by way of a cross bill or 
answer, he could be charged with laches, for if he were 
entitled to seek affirmative relief under a cross bill, he 
could seek it in an original suit. That, however, is not 
this case. If O’Boyle had a cause of action aghinst 
Dille and Horen, it was an action at law to recover 
under the covenant. The covenant did not affectj title 
to the land. It affected a personal liability between 


i 
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Dille and Horen and O’Boyle. It was not incumbent 
upon Dille and Horen to go into equity to restrain 
0'Boyle from bringing suit. Dille and Horen bad a 
perfect right to wait until O’Boyle sued them and then 
defend on the ground that he had exceeded his author¬ 
ity that thev had never been bound bv the covenant or 

any other defenses thev saw lit to make. If O’Bovle 
* * » 

did not bring the suit within the limitation period, Dille 
and Horen would be safe. The rights of the appellees 
are no greater than would have been the rights of 
O’Boyle, the only difference being that the appellees 
are, under the rule laid down in Mutual Life Insurance 
Co. v. Hanf ord, supra, required to bring their action in 
equity rather than at law. Under the rules laid down 
in Episcopal City Mission v. Brown , supra , they would 
be subject to all equities existing between O’Boyle and 
Dille and Horen. The second syllabus of the case last 
referred to is as follows: 

“An assignee from a prior owner of property of 
a claim against one who has assumed a part of 
prior mortgages thereon, takes it subject to all 
equities in favor of the latter against the 
assignor.” 

It will be noted, however, that under no construction 
of the evidence in this case could it be said that Dille 
and Horen had implied notice from the deed itself, 
prior to July of 1926, when the deed came into their 
possession, so that the reasoning of this conclusion 
must fall because appellees purchased the notes in 
question in April of 1926, three months prior to the 
coming into possession of Dille and Horen of the deed 
in question, and the plaintiff witness Hammond at page 
45 of the record states that at the time the notes were 


purchased, they knew that there was nothing oh the 
land records signed either by Dille or Horen by tyhich 
they had agreed to pay these mortgage notes, soi that 
the only knowledge Dille and Horen could have'had 
would have been specific notice either from O’Boyle or 
someone else as to which there is no evidence whatever, 
or that they were bound by the acts of O’Boyle as fheir 
agent. We think we have clearly demonstrated j that 
0 ’Bovle was not their agent and they were not bbund 

_ i 

bv 0’Bovle’s acts or knowledge. 

We come back now to conclusion (4). We think that 
the evidence in this case clearly shows that the appellees 
as plaintiffs, were guilty of laches, and upon that 
ground alone the bill should have been dismissed. 

The proof is clear that the value of the property in 
question has materially changed since the right of ac¬ 
tion of these plaintiffs, if any, accrued. (Finding XVI, 
Rec. pp. 18 and 19.) It is also plain that death has 
intervened which materially affects the rights of the 
parties. So material has that death been that these 
appellants are denied, under the statute the right to 
take the witness stand and explain this transaction. 
Under Title 9, Sec. 9, page 108, D. C. Code, it is in pub- 
stance provided that if one of the original parties to 
a transaction or contract has died since the date there¬ 
of, or otherwise become incapable of testifying, that 
the other party thereto shall not be allowed to testify 
as to any transaction with or declaration or admission 
of said deceased in any action between said party or 
any person claiming under him unless the surviving 
party first be called on to testify or the opposite p^rty 
first testify in relation to the same. 

In this case, the appellees, as plaintiffs below, j are 
claiming under 0 ’Bovle, the deceased party to the con- 
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tract. Dille and Horen were not called upon by the 
appellees to testify with regard to the transaction, nor 
did either one of the appellees testify with regard to 
the transaction. It therefore follows that it would 
have been flying in the teeth of the statute for either 
Dille or Horen to have testified with regard to the 
transaction in question. 

Of course, they w^ere obliged under the rules of equity 
pleading to answer the bill under oath. Had they been 
called to the stand, they could not under the statute 
have testified to anything further than what was stated 
in their answer to the bill, and the effect of the answer 
lias not been wiped out bv anv testimonv winch 
measures up to the requirements of the lav r with re¬ 
gard to the weight to be given to an answer under oath. 

Some proof was offered at the trial with the evident 
purpose of tolling the effect of laches. For instance, 
there was proof to the effect that the appellees had 
consulted counsel late in 1926, or early in 1927. That 
he had conferred with 0 ’Bovie on manv occasions in 
regard to the payment of these notes. That O’Bovle 
was the maker of the notes, however, cannot be lost 
sight of, and O’Boyle was in fact trying to alibi his own 
failure to pay a personal obligation by placing the 
blame on third parties. 

In applying the doctrine of laches, however, it is 
action in Court which the law looks to and not in 
spending nearly three years time in making prepara¬ 
tions to get ready to employ counsel to come into Court 
and seek relief. What the law looks at is action and 
the plaintiffs can only in an equity suit, relieve them¬ 
selves from the application of this doctrine by actually 
coming into Court and not by spending three years 
in negotiating with third parties without bringing the 
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matter to the direct attention of the defendants,!until 
shortly before filing his suit in Court. 

The Supreme Court of the United States has passed 
upon this question of laches in many well-considered 
cases. In Hume v. Beales Executrix, 17 Wall, at p. 348, 
the Court states the rule as follows: 

i 

“Whether the lapse of time is sufficient to bar 
a recovery must, of necessity, depend upofi the 
particular circumstances of each case.” 

In Patterson v. Hewitt, 195 U. S. 309, at p. 317,' Jus¬ 
tice Brown, speaking for the Court, says in regard to 
laches: i 


“The statute of limitations consorts with the 
rigid principle of common law, but is ill adaptbd to 
the flexible remedies of a court of equity, j The 
statute frequently works great practical injustice 
—the doctrine of laches never. * * * True, 

lapse of time is one of the chief ingredients^ but 
there are others of almost equal importance.j 
Change in the value of the property between 
time the cause of action arose and the time the bill 
was filed; complainant’s knowledge or ignorance 
of the facts constituting the cause of action, as 
well as his diligence in availing himself of the 
means of knowledge within his control, are all 
material to be considered upon the question 
whether the suit was brought without unreason¬ 
able delav. * * * We consider the better' rule 

* 

to be that, even if the statute of limitations be 
made applicable in general terms to suits in equity, 
and not to any particular defense, the defendant 
may avail himself of the laches of the complainant, 
notwithstanding the time fixed by the statute has 
not expired. * * * Indeed, in some cases the 

diligence required is measured by months rqther 
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than by years.” (The learned Justice here cites 
a number of cases, some of which will later be re¬ 
ferred to.) (Italics supplied.) 

In the reported case, a demand had been made upon 
a trusteee for the delivery of a deed. The statute of 
limitations in the territory of New Mexico where the 
cause of action arose, was ten vears after demand 

7 v 

made. This suit was brought within eight years after 
making tlie demand, two years before the statute of 
limitations would run, and the Supreme Court said 
that the plaintiff was guilty of laches, notwithstanding 
the fact that the statute of limitations had not run. 

In Holgate v. Eaton, 116 IT. S. 33, one of the cases 
referred to by Justice Brown, in the case just cited, 
Mrs. Eaton held an equitable interest in land, title to 
which was in her husband. The husband agreed to sell 
same to Holgate and have his wife join in the deed. 
Demand was made by Holgate for a deed and Mrs. 
Eaton refused to execute same. Two years thereafter, 
the land had depreciated in value and she then tendered 
compliance and filed suit for specific performance. 
At page 40, Mr. Justice Miller, speaking for the Court, 
said: 


“And even when time is not, thus, either ex¬ 
pressly or impliedly, of the essence of the contract, 
if the party seeking a specific performance has 
been guilty of gross laches, or has been inexcus¬ 
ably negligent in performing the contract on his 
part; or if there has, in the intermediate period 
been a material change of circumstances, affecting 
the rights, interests or obligations of the parties; 
in all such cases courts of equity will refuse to 
decree any specific performance, upon the plain 
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ground that it would he inequitable and unjust.” 
(Italics supplied.) 

The foregoing quotation is a quotation by Jdstice 
Miller from a statement of the rule in Taylor v. Long- 
worth, 14 Pet. 172. It might here be commented that 
the defendant in that case was not estopped to set up 
the doctrine of laches, yet he had a perfect rigljit to 
bring a suit against Mrs. Eaton and her husband, or 
at least against the husband, prior to the time of the 
filing of the bill by Mrs. Eaton. No suggestion, how¬ 
ever, is made that he is estopped to set up laches by 

i 

reason of his failure to bring a suit. 

In Twin-Lick Oil Co. v. Marhury, 91 U. S. 587j an¬ 
other of the cases cited bv Justice Brown in Patterson 
v. Hewitt, syllabus No. 2, states the law as follows: 

“As the courts have never prescribed any 1 :spe¬ 
cific period as applicable to every case like the 
statute of limitations, the determination a$ to 
what constitutes a reasonable time in any particu¬ 
lar case must be arrived at bv a consideration of 

* 

all its elements which affect that question.” 

j 

In Richard v. Mack all, 124 U. S. 183, it is held Itliat 
the defense of laches may be raised at the hearing as 
well as on demurrer and may be applied by the Court 
even though not specially pleaded. 

In Galliher v. Cadwell, 145 U. S. 368, the following 
statement is made: 

i 

! 

“But it is unnecessary to multiply cases. They 
all proceed upon the theory that laches is not, dike 
limitations, a mere matter of time, but principally 
a question of the inequity of permitting the claim 
to he enforced —an inequity founded upon some 


j 

I 



56 


change in the conditions or relations of property 
or the parties. 77 (Italics supplied.) 

Here we have one of the plaintiffs and his principal 
witness both admitting a very material change in-the 
value of the property (Rec. pp. 44, 64-65), and the 
record showing the death of O’Boyle (Rec. pp. 4, 11, 
59). His death certainly has placed these appellants, 
by reason of the statute above referred to, in a most 
disadvantageous position. Had the appellees at any 
time after they purchased the mortgage and especially 
after the first note became due in September, 1926, 
gotten into personal communication with Dille and 
Horen either by writing or personal contact on the 
occasion of his visit to Washington, the appellants 
would immediately have been put upon notice as to 
the true situation and would have had the opportunity 
in the lifetime of O’Boyle to take appropriate action 
to protect their rights. 

One of the latest cases on the question of laches 

which, in the judgment of counsel for appellants, in 

a few words expresses the rule most admirably is that 

of The Erma 8 14 Fed. (2d) 696, from the District 

Court of Florida. This was an admiraltv case. After 

•* 

having stated that an admiraltv court follows the 
principles of equity and among those principles, adopts 
the rule of laches, the rule was applied where the 
time element amounted to only a few weeks. The 
Court, in treating of this question, sums up the whole 
law in nineteen words as follows : 

i 1 It is well settled laches is not so much a matter 
of time elapsed as an opportunity to act.” 

In this case, the appellees had ample opportunity to 
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act, numerous opportunities to get in touch with the 
appellants and failed to act until three days before the 
statute of limitations applied to the first note. Their 
efforts with respect to collecting the notes through 
conferences and correspondence with O’Boyle i$ not 
such action as is contemplated by the law. When the 
Court said, “opportunity to act,” it is meant thereby 
the opportunity to come into a Court of competent 
jurisdiction to enforce their claims. 

Conclusion. ! 


In conclusion, it is respectfully submitted that the 
Court below decided for the plaintiffs and against the 
defendants upon a theory inapplicable to the law! and 
the facts of this case as shown by the statement of 
the evidence before this Court. j 

If recovery could be had at all, it is submitted that 
it could only be had because of the covenant between 
O’Bovle and Dille and Horen, the defendants; and 
this only upon the theory of the United States Supreme 
Court that this contract between the grantor, 0 ’Bbyle, 
and the grantees, the defendants, created a valuable 
right which a third party creditor of the grantor cbuld 
appropriate to the debt in equity. 

Upon such theory it is submitted that the third p$,rty 
debtor is subject to all of the defenses which these 
parties had as against O’Boyle. 

The defense interposed by the answer under bath 
was that they never accepted the deed containing such 
covenant to assume and pay the mortgage; and the 
allegations of the answer were not overcome by any 
evidence in the record. 

It is submitted that the theory of the decision by; the 
Court below that O’Boyle was clothed with an implied 


i 

i 

i 

i 





agency to accept the deed on their behalf is not alleged 
in the bill and is an assumption upon an assumption. 
If O’Boyle was acting both as agent and grantor, he 
was conveying to himself. If plaintiff steps into 
0’Boyle’s shoes, he is charged with the same knowl¬ 
edge that O’Boyle had. Any representations made 
to third parties could not create a contract between 
O'Boyle and these defendants, nor under the cases 
cited in the brief, is the mere possession of a deed, 
which has been drawn contrary to instructions, an ac¬ 
ceptance in law. The contract between O’Boyle and 
defendants cannot be assumed but must be proved as 
any other contract to show that defendants by their 
words or acts agreed to be bound to pay the mortgages. 
Nowhere was it shown that they agreed to accept and 
pay the mortgage debt; nor that there was any rati¬ 
fication which O’Boyle could claim by the mere pos¬ 
session of the deed. 

It is submitted further that this is not a case where 
the bona fide holder rule prevails and that third par¬ 
ties had no right to relv, so far as these defendants 
were concerned, upon the representations of O’Boyle 
to Petty. Petty contracted with O’Boyle and not with 
defendants and therefore whatever could be implied, 
from O’Boyle’s conduct was a matter for relief against 
O’Boyle. If there could be said to be any implied 
contract made by Petty through O’Boyle as agents with 
these defendants, it is not the basis of this suit. This 
plaintiff must establish such a supposed contract 
through Petty, if at all, and cannot rely on the state 
of the record title. 

As pointed out hereinbefore, the language of the 
deed written and executed by O’Boyle to these de¬ 
fendants is not language in praesenti but is in the past 
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tense, i.e., “assumed and agreed.” Consequently, as 
a matter of construction, and in view of the circum- 

i 

stances and evidence in the case, it is more appropriate 
to conclude that it was intended to refer to some col¬ 
lateral arrangement and as a mere recital. 

No such collateral arrangement has been proved and 
the suit is not grounded upon any collateral arrange¬ 
ment between Petty and 0 ’Boyle, which is the only the¬ 
ory upon which the law of agency and ratification 
would have any application. While this point was not 
specifically raised in the exceptions, the construction 
of the deed is a necessary function in connection with 
the views of the court below as to the principles of 
agency and ratification. 

It is finally submitted that this suit is based! upon 
the deed between O’Boyle and these defendants!; that 
the plaintiff stands in the shoes of 0 ’Boyle and jif the 
deed was not legally accepted, as we submit it w^s not, 
the plaintiff cannot recover. 

Whereupon, appellants pray that the decree of the 
Court below be reversed with instructions to enter a 
decree dismissing the bill of complaint, and that the 
appellants recover their costs. 

Respectfully submitted, 

Wm. J. Neale, j 
Wm. D. Harris, j 
Attorneys for Appellants. 

Palmer, Davis and Scott, j 

Of Counsel. 
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Court of Appeals. Itstrirt of Columbia 

| 

October Term, 1931. 


No. 5518. 


A. 0. Dilije and Edward V. Horen, Appellants, 

i 

i 

vs. 

►Samuel Hammond and S. 0. Hammond, Appellees 

j 


BRIEF FOR APPELLEES. 


STATEMENT OF CASE. 

j 

This is an appeal by the defendants below, here¬ 
inafter referred to as appellants, from a decree in 
Equity entered in the Court below in favor of plain¬ 
tiffs below, hereinafter referred to as appellees; 

i 

The bill of complaint was filed on October! 23, 
1929, by appellees against the appellants to recover 
on a debt secured by a mortgage on real estate situ¬ 
ated in Florida. This property had been conveyed 
to appellants by J. Walter O’Boyle by deed d^ted 


I 

i 

! 


I 



September 6th, 1925, but the deed was not acutally 
executed or acknowledged until September 28th, 
1925, for the reasons explained by the witness 
Fletcher (Rec. p. 52) and was duly recorded on 
October 9th, 1925. The theory of recovery is a 
covenant in the said deed that the appellants as¬ 
sumed and, agreed to pay certain mortgages par¬ 
ticularly described therein, including the one in¬ 
volved in this suit. The mortgage was dated Sep¬ 
tember 6th, 1925, but was executed and acknowl¬ 
edged on September 28th, 1925, the same date as the 
deed, and was duly recorded on September 30th, 
1925. It was made bv J. Walter O’Boyle, as mort- 
gagor, in favor of L. M. Petty, who conveyed the 
real estate to O'Bovle bv deed dated, executed and 
acknowledged and recorded on dates corresponding 
to those of the deed from O'Boyle to appellants. 
The mortgage represented a part of the deferred 
purchase price. The appellees, on April 15th, 1926, 
took an assignment of this mortgage from Petty, 
which was duly recorded on April 19th, 1926, and 
purchased the notes from him, paying therefor 
three thousand dollars ($3,000) in cash and con¬ 
veying two lots which appellees owned, on which the 
agreed valuation was two thousand five hundred 
dollars ($2,500), and adjusting the interest on the 
mortgage to date. (Rec. p. 38). At the time of the 
purchase of the mortgage and notes, the appellees 
were ignorant of the relationship of O’Boyle and 
Dille and Horen as of the time of the settlement in 
September, and also of the details of the trans¬ 
action, except as disclosed by the land records. The 
late J. Walter O’Boyle died before this suit was 
filed. 
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i 

i 


On pages four and five of appellants’ brief, a point 

is raised that the assumption clause in the deed is in 

the past tense. This question was not raised in the 

Court below, and should have no consideration for 

the first time on appeal. However, the evidence has 

shown that appellants contracted to purchase the 

real estate, and to pay part cash and the balance in 

deferred payments. The effect of this contract was 

an agreement to assume the deferred purchase price, 

and the provision of the deed carries out j their 

undertaking. Equity looks to the substance and not 

to the form, and appellants are quibbling oiver a 

minor technicalitv. j 

* 

i 

i 

! 

ARGUMENT ON THE FACTS. J 

The bill seeks recovery on the assumption of the 
mortgage, by the appellants, in the deed. It states 
only such facts as were disclosed by the land records 
in Florida. The appellees had no knowledge at that 
time of the details of the original transaction nor 
the relationship of O’Boyle and appellants. 

i 

The appellants filed their answer in which they 
admit execution of the contract with O’Boyle, dated 
September 22nd, 1925, in which they agreed to carry 
out his contract with Gibbs, and they attach copies 
of their contract and Gibbs’ contract as exhibits to 
the answer. They admit paying O’Bovle eight 
thousand six hundred and sixty-six dollars! and 
sixty-six cents ($8,666.66) on September 26th, 1925, 
which they claim to have paid on an option contract. 
They continuously refer to the Gibbs contract as an 
“option agreement” although it provides for a five 
hundred dollar ($500.00) cash payment, which it 

i 
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recites had been paid, and eight thousand six hun¬ 
dred and sixtv-six dollars and sixty-seven cents 

•> • 

($8,666.67) on delivery of the deed (italics ours). 
By their contract of September 22nd, with O’Boyle, 
they paid him five hundred dollars ($500.00) cash 
(which presumably reimbursed him for his payment 
to Gibbs) and they had until the 6th day of October, 
1925, to visit and inspect the property, and accept 
or reject the same, and if rejected, they were entitled 
to the return of their deposit. Thus they had an 
option until October 6th, 1925. But on September 
26th, 1925, without exercising their right to inspect, 
tliev gave O’Bovle eight thousand six hundred and 
sixty-six dollars and sixty-seven cents ($8,666.67), 
which they knew under the contract could be for no 
other purpose than to obtain a deed, and sent him 
to Florida to settle the matter. 


The real relationship of O’Boyle to the appellants 
was not known to the appellees until their answer 
was filed. Then for the first time the true relation¬ 
ship of O'Boyle and Dille and Horen was disclosed. 
After confessing such relationship in the answer, the 
appellants attempted to avoid its legal effect. But 
their allegations in avoidance were overcome by un¬ 
disputed, competent, legal evidence—so overwhelm¬ 
ing in weight that the appellants, although physi¬ 
cally present in the courtroom, did not take the 
stand to refute it. This Court is forced by human 
experience and doctrines of law to be referred to 
hereafter to conclude that the failure of the defend¬ 
ants to take the stand was inspired by the knowledge 
that their testimony would injure their cause. 

Appellants claim that they never became bound 
bv the deed because the deal was consummated at 
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variance with their contract. They admit that they 
received the deed in July, 1926, and say tliepr filed 
it away without inspection. It is true the contract 
called for fifty acres for twentv-seven thousand five 
hundred dollars ($27,500) and they only obtained 
forty acres, but the purchase price was reduced to 

i 

twenty-two thousand dollars ($22,000), which|is the 
proper proportionate reduction on ten acres. | It is 
true the contract did not specifically say t}ie de¬ 
ferred purchase price was to be secured by j mort¬ 
gages, but it also did not say that it was not to be 
so secured. And it is common knowledge that! when 
only a part of the purchase price is paid and an 
absolute deed is given to the property, the balance 
must be secured in some way, and the usual and 
ordinary way of securing the balance is by a pur¬ 
chase money mortgage. 

In September, 1925, the Florida real estate, boom 
was soaring and properties were being turned over 
with great rapidity at great profits. Appellees’ wit¬ 
ness, Mrs. Fletcher, left Washington for Florida on 
September 23rd, and the next day saw Petty and 
Gibbs and as a result of her talk with them advised 
O’Boyle by telegraph that Petty was desirous of 
having the original contract closed, as he had an¬ 
other buyer (Rec. pages 50-51) and it was then ap¬ 
pellants gave O’Boyle their check and sent him to 
Florida to settle the deal. Their actions prove that 
they did not want to lose the opportunity of pur¬ 
chasing the property, because they expected tojmake 
a profit. When O’Boyle arrived in Florida, ijt was 
found that ten acres of the tract was under a |cloud 
of title, and he took a deed to forty acres, mjaking 
an escrow arrangement of a deed to the ten jacres 
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subject to title being cleared. This question about 
cloud upon title to ten acres was known to Petty 
and Gibbs in July, 1925, when the original contract 
was made between them (see Plaintiff’s Ex. E, pp. 
28-29 Rec.). It was known to appellants on Septem¬ 
ber 22nd, 1925, when one of them said they under¬ 
stood it could be cleared (Rec. p. 49). At the meet¬ 
ing on September 22nd, O’Boyle endeavored to make 
an appointment with appellants to go to Florida to 
inspect the property. One of them stated, “I don’t 
see as it is necessary for us to go anyway, we have 
full confidence in you and your judgment, as you 
know Florida property better than we do.” They 
sent him to make settlement for the property and 
acquire title thereto, and he handled the transaction 
in the only practicable manner that it could be done. 
If either or both of them had been there to close the 
transaction, they would have closed in the same man¬ 
ner, and O’Boyle would not have taken title to the 
property, but they would have done so themselves, 
signing the mortgage and the notes. lie was com¬ 
pelled to act as a conduit of title, as someone had to 
execute the mortgages, and then convey to the ap¬ 
pellants, and he was sent there by them to be their 
representative in closing the deal. Dr. Horen, one 
of the appellants, and his wife, came to Florida the 
first week in October and inspected the property, 
and O’Bovle told Mrs. Fletcher “thev were verv 
well pleased with the property” (Rec. p. 53). The 
witness Haskell Adkins saw Dr. Horen in St. Peters¬ 
burg, Florida, about October 1st, 1925, and “judged 
he had inspected the land.” He told Mr. Adkins he 
was well pleased with the property. 
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The contract of September 22nd, 1925, between 
appellants and O’Boyle, stated the object of the 
deal was for the purpose of resale of the property 
at a price to be agreed upon by the parties. O’Boyle 
had a one-fourth interest in the profit. The evidence 
shows that O’Boyle immediately after the purchase 
put the property on the market in an effort to jresell 
and did so as the agent of the appellants as o\vners. 
That his action met with their approval and was 
authorized is proven by the fact that though; they 
admittedly purchased to resell at a profit, tiled took 
no steps themselves to resell. They were leaving it 
to O’Bovle. i 

Perhaps, if the appellants had promptly taken 
steps to rescind the transaction when they d^scov- 

I 

ered the changed conditions, which the evidence 
shows they did discover at once, they may havejbeen 
successful, if O’Bovle was wanting in authorijtv to 
change the terms. Had they done so, the appellees 
would not have purchased the notes. But the evi¬ 
dence shows that thev affirmed O’Bovle’s acts. Thev 

• • : * 

have always been in a position which gave them the 
legal right to share in any profits which were jreal- 
ized out of the venture, and they have by the Same 
token assumed the other possible result—a jloss. 
During the year 1926 the real estate boom in Florida 
came to an end, and the values of real estate jsud¬ 
denly became greatly depreciated. It was impos¬ 
sible to find a purchaser for this property, and!that 
reveals the real reason which now actuates tlnj ap¬ 
pellants’ endeavor to escape the obligation jthoy 
have assumed. 

j 
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ARGUMENT ON THE LAW. 


The case of Keller vs. Ashford, 133 U. S. 610, is 
the case directly in point and governs the equitable 
nature of this action, and the principles laid down 
in Keller vs. Ashford have been followed in the 
other United States Supreme Court decisions cited. 
A careful study of that case discloses that appellees 
are unquestionably entitled to an affirmance of the 
decree appealed from. To reverse the Court below 
would be to reverse the Supreme Court of the United 
States in Keller vs. Ashford and the other decisions 
cited. Appellants claim that they would have a good 
defense against O’Boyle because of the matters al¬ 
leged in their answer, namely, that he closed the 
deal on terms they did not authorize, and they never 
accepted the deed. The record discloses that the 
appellees abundantly met these issues and proved 
the affirmative. The appellants (although physi¬ 
cally in the courtroom) did not take the stand to 
deny any of the evidence offered, nor did they pro¬ 
duce a single witness to prove their case. Their 
only witness, McCarthy, did not give any affirmative 
testimony, but only sought to contradict the witness 
Fletcher as to part of her testimony, and unsuccess¬ 
fully so as will be hereinafter pointed out. Thus we 

have a situation which clearlv shows that O’Bovle 

♦ * 

himself could have recovered on the assumption 
clause himself, had he been the plaintiff, and the 
entire argument of appellants in this behalf fails, 
even assuming it to be the law that “a mortgagee or 
his assignee can only recover in the right of the 
mortgagor.” 
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It is submitted, however, that appellants place a 
more severe and strict interpretation upon the ex¬ 
tent of the meaning of “in the right of the mort¬ 
gagor” than does the Supreme Court itself. | The 

i 

opinions indicate, though not definitely deciding the 
point, as it was not specifically raised, that if the 
mortgagee, or his assignee, acquire rights subse¬ 
quent to the conveyance and assumption, such an 
assignee might be entitled to recover without regard 
to the right of the mortgagor. To illustrate, in' Kel¬ 
ler vs. Ashford the Court stated as follows: 

i 

“The decisions of this Court, cited fofc* the 
defendant, are not only quite consistent;with 
this conclusion (the court referring td the 
theory of recovery that a creditor shall ihave 
the benefit of anv obligation or security given 
by the principal to the surety for the pay'ment 
of the debt) but strongly tends to define the 
true position of a mortgagee, who has in no 
icay acted on the faith of, or otherwise made 
himself a party to, the agreement of the mort¬ 
gagor's grantee to pay the mortgage; holding, 
on the one hand, that such a mortgage has no 
greater right than the mortgagor has against 
the grantee * * 

i 

I 

On the same point, in Willard vs. Wood, 164 jU. S. 
502, the Court at page 521 stated as follows: 

i 

j 

“Christmas (the representative of the piort- 
gagee) (italics ours) had not been deprived 
bv either of them of anv security he everihad; 
there was no mutual agreement between him 
and them; and he had in no way acted on the 
faith of the agreement between them in\svch 
a way as to bind either of them by estoppel .” 
(Italics ours.) 


i 


l 

i 

l 


i 

i 

i 
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The above language clearly expresses the point in 
this case. Appellants might have had a good defense 
against O’Boyle had they promptly disaffirmed, and 
O’Boyle had then attempted to recover. But instead 
of doing so, they accepted the bargain with its 
changed conditions. They negotiated with O'Boyle 
while the title stood in their names for the entire 
time of the transaction until the filing of the fore¬ 
closure suit in Dec., 1926, and its termination in 
Jan., 1928. Appellees have acted on the faith of 
the assumption by appellants as disclosed by the 
land records in such a way that the appellants by 
their conduct have bound themselves by estoppel. 

Appellants are in error in contending that the 
Court belo\y, and counsel for appellees, invoked the 
rights of a bona fide holder for value of a negotiable 
instrument. Such was not done, nor attempted to 
he done. There are several equitable maxims which 
fix the status of these parties, namely, Equity 
I input rs an Intention to Fulfill an Obligation , and 
Where the Equities are Equal the one Who Has the 
Prior Equity Will Prevail , and these equitable prin¬ 
ciples, together with the law of Equitable Estoppel, 
which will be hereinafter discussed, define the right 
of the appellees to recover, without regard to what 
O’Bovle's rights mav have been. 


But as to 0’Boyle’s right to recover, the leading 
case of Keller vs. Ashford fixes that right. In that 
case the plaintiff Keller was an assignee of the origi¬ 
nal mortgagor, which is the same status occupiel by 
the appellees in this case. The conveyance to Ash¬ 
ford, containing the assumption clause, was dated 
Jantiarv 1st, 1877. Ashford had no knowledge of 
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Hie conveyance. In February, 1877, Ashfonjl was 
advised that the property had been conveyed tb him, 
and that there were mortgages upon the property, 
but only one of five existing mortgages was specifi¬ 
cally mentioned, he having- been told that the in¬ 
terest on this particular one was pressing, and that 
if he would pay it, he would be relieved oi‘ any 
further trouble as to the other incumbrances}, and 

he was advised to collect the rents so as to indemnify 

* 

himself against that interest, and to pay the takes in 
arrears. There was no evidence that Ashford knew 


of the assumption clause until September, 1877, 
nine months after the conveyance. The Court!said: 


“Ashford is not shown to have had anv 
knowledge of the conveyance, having;been 
told that the four lots had been convevjed to 
him and were subject to incumbrances (al¬ 
though perhaps not then informed of the 
amount of the incumbrances), he entered into 
possession of the lots, and thenceforth col¬ 
lected the rents; and within nine monthsjafter 
the conveyance he had notice of the cilause 
assuming payment of incumbrances, and was 
requested to pay the plaintiff’s mortgage and 
declined to pay it or recognize any personal 
liability for it, yet he afterwards sold and 
conveyed awav two of the lots, and continued 
to keep possession and to collect the kents 
of the other two. Having thus accepted the 
benefit of the conveyance, he cannot repudi¬ 
ate the burden imposed upon him by the ex¬ 
pressed agreement therein, and would clearly 
have been liable to his grantor for any breach 
of that agreement. The case therefore stands 
just as if Ashford had himself received a 
deed by which he in terms agreed to pay a 
mortgage made by the grantor * * 


# ;J > 



Ashford’s defense was similar to that of appel¬ 
lants. In both cases it is contended there was no 
knowledge of the conveyance and the assumption 
clause. Despite this defense, the U. S. Supreme 
Court held Ashford’s subsequent acts bound him. 
In the Court below, the learned Trial Justice found 
the facts to be that appellants constituted O’Bovle 
their agent to close the deal, subsequently ratified 
his acts in closing the deal, and also by their con¬ 
duct have estopped themselves to rely upon an al¬ 
leged rescission of the agreement. 

Appellants’ argument from the bottom of page 13 
of his brief to page 17 is difficult to follow. The 
argument is general, and inapplicable to the facts 
and evidence in the case. Appellants contend that 
“the theory upon which the case was presented by 
appellees and decided by the Court is not entirely 
clear.” The Court below based its decision on well- 
known principles of equity and agency. Appellants 
discuss questions of implied agency, ratification and 
O’Bovle’s limitations under the contract between 
O’Boyle and Gibbs, that contract being under seal. 
They contend if he was an agent to take title in the 
names of Dille & Horen, he did not exercise that 
agency, because he took title in himself and exe¬ 
cuted the mortgage. They ignore the fact that 
O’Bovle took title for their account. The evidence 
shows that appellants had contracted to buy the 
property. They could have gone to Florida to settle 
the deal, but instead sent O'Boyle with their check. 
The title could not be obtained unless the purchaser 
would give back a deferred purchase money mort¬ 
gage. Who else could or should take title, execute 
the mortgage and convey to appellants except 
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O'Boyle, their agent, sent by them to close the deal 
for their account? How else could O’Bovle have 

•f i 

closed the deal with any security to the vendor for 
1 lie balance of his purchase money? IIow els^ could 
lie have obtained the property for his principals, the 
appellants, who were anxious to get it because they 
expected to make a profit on it ? 

i 

i 

Appellants further confuse the issue by indulging 
in speculation as to Petty’s rights and O’Boyle’s 
status as agent. The proposition is a very jsimple 
one. Pettv dealt with O’Bovle. Whether Pettv had 

* % i * 

or did not have knowledge of O’Bovle’s contract with 

* | 

appellants, made no difference. If Petty h|ad re¬ 
tained the mortgage, he would have the j rights 
against O’Boyle, or appellants, or against both, as 
provided in Keller vs. Ashford. The appellees, as 
assignees of Petty, have the same rights, somewhat 
enlarged by the ensuing equities as hereinbefore 
explained. 

But appellants entirely disregard the real sub¬ 
stance of the case, which is that the evidence dis¬ 
closes that O’Boyle was the agent of appellants, and 
closed the deal as such. The questions of the 
changed conditions as to the acreage, and teifms of 
payment were ratified by the acts and conduct |of ap¬ 
pellants. Thus 0’Boyle’s acts became their acts. 

Tliev were thereafter liable to either Pettv br his 
* * 

assignee, the appellees. 

EFFECT OF ANSWER UNDER OATH. 

I 

l 

Appellants unduly emphasize the weight |to be 
given to their answer under oath. 

o 
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It is conceded that a sworn answer should be given 

the weight of one witness, but this does not mean 

that the answer cannot be overcome bv evidence 

* 

produced to show that the contents are incorrect. 
Indeed that is the rule stated in the case of Wilcox 
vs. El Banco, etc., 255 Fed. 442, cited by appellants, 
the Court staling that the sworn answer is equal to 
the testimony of one credible witness, and one to 
be taken as true, unless outweighed by a preponder¬ 
ance of evidence. 

The rule is stated in 10 R. C. L., page 545-546, 
section 328, as follows: 

“* * * but the modern rule as found 

stated in the American decisions is that the 
sworn answer of the defendant is evidence in 
his favor in so far as its statements are re¬ 
sponsive to the allegations of the bill. And, 

unless it is overcome bv the testimony of two 

» • 

credible witnesses, or of one witness cor¬ 
roborated bv other facts and circumstances 
which give it greater weight than the answer, 
it is conclusive, so that the Court will neither 
make a decree nor send the case to trial, but 
will simply dismiss the bill. * * *. How¬ 

ever, it has been held that the corroborating 
circumstances mav sometimes be found in the 
answer itself, or in documentary evidence re¬ 
ferred to in the answer more than sufficient 
to countervail the denials of the ansicer, and 
that consequently the rule requiring the tes¬ 
timony of a witness with corroborating cir- 
cumstances to overcome an answer properly 
applies to the case of an answer opposed only 
by the testimony of a single witness/ ’ 

It is also held in the same edition that in order 
that a responsive allegation in the answer may be 
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considered evidence in favor of the defendant, the 
statement must be direct and unequivocal, and must 
be based on the personal knowledge of the respond¬ 
ent. If the answer is evasive or equivocal or\ based 
on ignorance or information or hearsay, it iis not 
evidence. Any averment denying information, re¬ 
membrance, or belief, is not regarded as evidence. 

j 

In 10 R. C. L., page 547-548, an illustration id given 
as to when an answer is responsive and when un¬ 
responsive, as follows: 

'i 

i 

i 

1. A statement in the answer admitting an 
allegation is responsive, but is not evidence 
for the defendant, as it is in favor of jplain- 
tiff’s case. 

2. A plain and direct denial of a material 
fact stated in the bill is responsive; and such 
denial is accepted as evidence in favor jof the 
defendant. 

3. Any affirmative fact set up in the answer 

bv wav of avoidance of the case made iin the 
•> •> 

bill is not responsive. Such a fact constitutes 
new matter. An allegation of this sort! is not 
evidence for the defendant; and he caiji have 
no benefit from it unless he established it by 
independent proof, the burden being on him. 

| 

The following quotation is taken from pag0 548: 

i 

“For instance, the defense of innocent pur¬ 
chase is new matter, and an answer setting up 
such defense is not evidence for the defend¬ 
ant. Likewise, in a suit to foreclose a |mort- 
gage executed bv the defendant as surejtv for 
debt of another, an answer setting up ;a dis¬ 
charge of the surety resulting from trans- 
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actions had between the creditor and principal 
debtor is not evidence for the defendant, such 
a defense being made in avoidance." 

It will bei noted that the theory of recovery in 
appellees’ bill, is entirely upon the assumption of 
the mortgage by the appellants. In the answer, the 
appellants undertake to overcome the effect of the 
assumption, by setting up matter which is not re¬ 
sponsive to the bill, they undertake to show mis¬ 
placed trust in an agent, and lack of knowledge of 
the contents of the deed, and nondelivery and non- 
acceptance of the deed. These are such matters as 
the law says are new matters in avoidance, and as 
to such matters, the sworn answer cannot be re¬ 
garded as evidence. It would have been necessary 
for the appellants to have proven these allegations 
of the answer before thev could be given anv weight. 

In this connection attention is invited to the fact 
that the answer sets up the execution of the agree¬ 
ment by the parties on September 22nd, 1925, which 
adopted the contract between Gibbs and O’Boyle, 
copies of both of which instruments are attached to 
the answer as exhibits, and admits the payment of 
eight thousand six hundred and sixty-six dollars and 
sixtv-six cents ($8,666.66) to O’Boyle, which could 
have been for no other purpose than to have obtained 
a deed. Anv denials in the answer as to changed 
conditions without the knowledge of the appellants 
have been more than overcome by the testimony of 
Mr. Hammond, Mrs. Fletcher, the deposition of 
Haskell Adkins, 0'Boyle’s letters, and the acts and 
conduct of all the parties. 
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DELIVERY AND ACCEPTANCE. J 

j 

Appellants’ principal contention with regard to 
the weight to be given their answer, is with Iregard 
to their denial of delivery or acceptance of the deed. 
Yet appellants have produced no proof in support 
of this denial in the answer, and tliev urge the Court 
to reverse the lower Court because of their unsup¬ 
ported denial, and without giving any consideration 
or weight to the entire proof submitted by appellees 
establishing the agency of O’Boyle, the ratification 
by appellants, and subsequent dealings between 
them and O’Boyle, and appellants’ refusal to exe¬ 
cute a quitclaim deed to O’Boyle for a considera¬ 
tion. In discussing this question of acceptance, ap¬ 
pellants fail to state the law fully, confining their 
quotations and arguments to a general statement of 
the necessity of actual acceptance. They latterly 
fail to show how far the Courts have gone ifi hold¬ 
ing the evidence is sufficient to imply an acceptance 
by the acts and conduct of the parties. They discuss 
this point in evident disregard of the proof sub¬ 
mitted by appellees. ! 

i 

The leading case of Keller vs. Ashford shows that 
there need be no actual knowledge, or delivery or 
acceptance of the deed in the sense claimed lj>y ap¬ 
pellants. A part of the decision covering that! point 
has heretofore been discussed in this brief, i 

In the case of Episcopal City Mission vs. Brown, 
158 U. S. 222, relied upon by appellants, Browi pro¬ 
cured the conveyance of real estate to his wife, the 
deed containing a clause assuming a mortgage.! She 
had no knowledge whatsoever of the transaction, 


j 

i 

i 
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she was not a party to it, and her husband was not 
her agent. The Court stated as follows: 


“The proof leaves no doubt that the deed 
to Mrs. Brown was made without her consent, 
and that she was in no way a party thereto, 
either originally or by ratification. Indeed, 
the Court below, in its opinion, states that it 
was conceded in that forum, that there was no 
case against Mrs. Brown, and we do not 
understand that it is seriously contended here 
that the record shows anv foundation for 
recovery against her.” 


It is clear that appellants are in a different situa¬ 
tion from Mrs. Brown. Tliev wanted to buv the 

* • 

property, they sent O’Boyle to close the deal, and 

thev ratified what he had done. 

♦ 


Appellants rely very strongly upon Elliott vs. 
Sackett, 108 U. S. 132. In that case a written agree¬ 
ment for a deed was made in February, 1876, 
which did not provide for the assumption and pay¬ 
ment of a mortgage. The deed dated March 8th, 
1876, contained a provision of assumption and pay¬ 
ment. In April, 1877, the grantee filed a bill against 
the grantor, praying for reformation of the deed by 
striking out the assumption clause. lie alleged that 
during negotiations, the grantor solicited him to as¬ 
sume the payment of the mortgage, but he absolutely 
refused to do so, after which the written agreement 
was made: that when he recived the deed, he was ill 


and did not examine it as carefully as he otherwise 


should have done, but had the deed recorded, believ¬ 


ing the grantor had acted in good faith and made the 
deed in accordance with the agreement; that he re¬ 
cently discovered the mistake in the deed. 
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One Dickey was the holder of the mortgage note 
executed by the grantor, and was the party framed 
as mortgagee when the mortgage was made oil May 
10th, 1870. He was made a party to the casg, and 
filed a cross-bill praying affirmative relief against 
the grantee. 

The Court held that the agreement contained no 

'■ i 

provision of assumption by the grantee, and the 
actual contract was shown by the written agreement. 
Nothing was agreed upon to vary that. In the de¬ 
parture from the contract in the deed, there was a 
mutual mistake. 

The Court stated as follows: 

i 

“Under all the circumstances provjed in 
this case— and every case of the kind\ must 
depend very largely on its special circum¬ 
stances' —Elliott had a right to presume that 
the deed would conform to the written agree¬ 
ment, and was not guilty of such negligence 
or laches in not observing the provisions of 
the deed, as should preclude him from relief.” 

j 

Attention was called to the fact that the mort¬ 
gagee was not a party to the deed and his position 
was not changed. He acquired no new rights ojn the 
giving of the deed, and lost none which he had at 
that. time. The case was decided purely op the 
ground of mutual mistake. The Court further said 
at page 142: 

“—this is a case where in the preparation 
of the deed to Elliott, there was bv mutual 
mistake, a failure to embody in the deed the 
actual agreement of the parties as evidenced 

by the prior written agreement. The meaning 

i 
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of that prior agreement is clear, and nothing 
occurred between the parties, after it was 
signed and delivered, to vary the terms ex- 
cept the mere fact of the delivery of the deed, 
the terms of which are complained of and 
sought to be reformed.” 

Briefly stated, the distinction between that case 
and the present case is that the appellants, Dille and 
Horen, took over a contract, by the terms of which 
they agreed to pay part cash, and the balance in 
deferred payments. They knew that they would be 
liable for these deferred payments, no matter in 
what form the liability was expressed, but their 
contract was substantially the same as an agreement 
to assume an indebtedness, whether contained in an 
assumption clause in a deed, or otherwise. In the 
Elliott vs. Sackett case, the defendant had specific¬ 
ally refused to assume the mortgage, and the con¬ 
tract was drawn accordingly. In the present case, 
the plaintiffs became purchasers of the mortgage 
notes, without notice of any equities, about six 
months after the assumption deed was recorded. In 
the Elliott vs. Sackett case the mortgagee was the 
owner of the note for years before, and at the time 
of the conveyance. He acquired no new rights and 
suffered no loss, by the execution or reformation of 
the deed. 

Appellants’ quotation from Devlin On Deeds, sec¬ 
tion 1077, is correct, but incomplete. The part of 
that section which he did not quote is as follows: 

“In such a case the grantee is not bound 
by a clause of assumption, ivhen he repudiate* 
the deed as soo)i as he learns of its existence. 
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The grantee must repudiate promptly! upon 
discovery of the clause.” 

The author cites Ihe case of Ver Plank vs. Lee, 
19 Wash. 492, where the Court said: j 

“It is contended that the deed to the ap¬ 
pellants which assumed the mortgage was 
taken by an agent without their knowledge 
and authority. So far as the time the deed 
was taken is concerned this may be conceded, 
and still we are of the opinion that the j judg¬ 
ment should be affirmed. It clearly appears 
that the appellants knew thereafter that they 
were the owners of the real estate, for they 
subsequently conveyed the same by theiif war¬ 
ranty deed covenanting that they weiie the 
owners in fee simple; it appears by the 
proofs, especially by a letter of McClain, the 
husband, that the appellants assumed and 
agreed to pay the mortgage debt. Whether 
they knew of the assumption clause iln the 
deed at the time it was executed or not! they 
knew it afterwards and made certain' pay¬ 
ments of interest thereon and ratified jit be¬ 
yond all questions.” 

i 

The same work, Devlin On Deeds, 3rd Ed. Tol. 2, 
page 2076, section 1076, states as follows: 

i 

“If the agent lias power to accept thd deed 
for the principal the same rule as to assump¬ 
tion, of course, applies. The grantee named 
in the deed is bound by an acceptance on the 
part of an agent duly constituted with power 
to accept the deed for his principal.” 

The appellants have admitted payment of the 
monev under the contract to O’Bovle. He wai sent 
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by them with tlie money to close the transaction. 
That the defendants well knew. He accepted a deed 
for less land with a proportionate reduction in the 
purchase price and agreed to an accelerated pay¬ 
ment of the deferred purchase money payment. 
And the evidence shows it was the best way in which 
the deal could be closed, and subsequent acts of the 
defendants with regard to the property conclusively 
prove a ratification of these changes. As stated in 
Devlin On Deeds, Yol. 1, page 481, section 285a: 

“Generally anv act that shows an assertion 

m/ m? 

of a right under a deed will be sufficient to 
constitute an acceptance” (cases cited note 4). 

At page 4S2, of the same volume, Devlin states as 
follows: 


“Evidence of the acts and declarations of 
the grantee respecting the deed while it was 
in his actual possession are admissible for the 
purpose of determining whether the deed was 
accepted or not.” 

On the question of delivery, it is stated in 2 Green- 
leaf's Evid., section 207, as follows: 

“The delivery (of a deed) may be complete 
without the presence of the other party, or 
anv knowledge of the fact bv him at the time, 
if it be made to his previously constituted 
agent, or if being made to a stranger the 
transaction is subsequently ratified.” 

We now come to a brief analysis of the cases cited 
on pages 17 and 18 of appellants’ brief, on the ques ¬ 
tion of acceptance. 
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The case of Cravens vs. Rossiter, 110 Mo. 338, 
simply holds that delivery of a deed to the recorder 
by someone other than the grantee or his agent is 
not an acceptance by the grantee, until the grantee 
accepts and ratifies the transaction, and that the 
grantee cannot afterwards accept and ratify so as 
to take priority over an intervening judgment lien, 
obtained after the delivery of the deed to the re¬ 
corder, but before the grantee received and accepted 
the deed, where the grantee had no knowledge! of the 

transaction at the time of deliverv to the recorder. 

* 

This case is entirely consistent with the Hamihonds’ 

right to recover, as it holds that the grantee bannot 

do an act subsequent to the acquiring of intervening 

rights, which would have the effect of ratifying the 

deed and nullifying intervening rights. In thgt case 

it was a question of the defendant trying to gratify, 

and in this case the defendants desire to rat ifv if 

• 

profitable, attempting to reserve the right jto re¬ 
pudiate if unprofitable. This, they cannot dd. 


In the case of Young vs. Gilbeau, 3 Wall. 636, the 
grantee had no knowledge of the existence pf the 
deed, and the property which it purported to cjonvey 
was never in his control or possession. Theiregis- 


tration of the deed was without his assent or know]- 
edge, and the Court held that any presumption of 
a delivery from the fact of registration is repelled. 
Obviously, this case has no bearing upon thej facts 
of the case at bar. ! 


In the case of Parmlee vs. Simpson, 5 Waill. 81, 
it is simply held that where a party is wholly! igno¬ 
rant of a transaction at the time a deed to him is 
placed on record, and where he had not authorized 
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or given liis assent to the record, lie cannot claim 
that it was delivered to him until he actually receives 
the deed, and he at that time receives the deed sub¬ 
ject to and hound by a mortgage which has been 
executed and recorded between the time that the deed 
is made and actually delivered. It is clear that this 
case has no application to the facts in the present 
case. 

The case of Wilson vs. Cassidy, 2 Ind. 562, has no 
bearing on apy issue of this case. It simply holds 
that a deed which is made and never delivered and 
is afterwards destroved bv the grantor before de- 
livery, never took effect. 

Likewise the case of Mavnard vs. Mavnard, 10 
Mass. 456, where exactly the same principle is based 
on similar facts as in the case above. 

In the case of Southern Life Insurance Co. vs. 
Cole, 4 Fla. 359, it is held that where a mortgage 
deed is delivered as part of a transaction, and was 
not to take effect until a certain condition was per¬ 
formed, the delivery was one in escrow, and the de¬ 
livery is not effective until the condition is per 
formed. Further comment is unnecessary. 

The case of Merriman vs. Schmitt, 211 Ill. 263, 
holds that a provision in a deed that the grantee will 
assume and pay a mortgage is not binding upon the 
grantee where the deed was intended merelv as a 
mortgage, and was never delivered to the grantee 
whose subsequent dealings with the title were with¬ 
out knowledge of the provision. If he had no knowl¬ 
edge of the provision, his act in afterwards convey¬ 
ing the land is not a ratification of the provision. 
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It is thus readily apparent that the law as! stated 
by Devlin in his work on deeds, cited by appellants, 
and the illustrative cases cited in support of tliis law, 
entirely fail to establish an authority or precedent 
governing the case at bar. The principles' estab¬ 
lished are utterly inapplicable to the facts }n this 
case. 

FINDINGS OF FACT AND EVIDENCE. 

Fifth Finding. 

i 

i 

i 

I 

The fifth finding of fact is as follows: j 

I 

“That shortly thereafter the defendants 
paid to the said O’Boyle the sum ofj eight 
thousand six hundred and sixtv-six dollars 
and sixty-six cents ($8,(i66.6G) and sent him 
to St. Petersburg, Florida, for the purpose of 
making a settlement and obtaining a deed to 
said property.” ! 

i 

i 

Appellants contend there was no legally sufficient 

evidence in the record to substantiate that appellants 

sent O’Boyle for the purposes stated, but they fail 

to give any other logical reason for the paymjent of 

the sum named to O’Bovle. Thev contend if lie was 

• • 

the agent of anyone, he was the agent of pribbs. 
Their argument in regard to this finding is ba^ed on 
disregard and distortion of the facts, and theijr con¬ 
clusion that O’Boyle was not the agent of appellants 
is completely refuted by the facts. j 

I 

! 

Paragraph five, of the answer, admits the payment 
of the money to O’Boyle “on account of said option 
agreement,” and alleges that shortly after making 
the contract with O’Bovle. thev realized it would be 

• / • i 
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impossible to make any profit out of the option con¬ 
tract, and they notified O’Boyle during February or 
March, 192f> (which was five or six months after 
the execution of the contract), that “they would not 
exercise their rights under said agreement.” These 
allegations are ridiculous, in view of the document¬ 
ary evidence, as has already been pointed out in this 
brief under “Argument on the Facts.” Appellants 
apparently agree that this is so, for they made no 
attempt to explain the meaning of their position dur¬ 
ing the trial, and they do not comment in their 
brief. The contracts in evidence, and the admission 
of payment in the answer, show the payment was 
made for a deed. The evidence as to the happen¬ 
ings at the time the contract of September 22nd was 
signed, and from then until the deal was closed, can 
justify no conclusion except that they sent him for 
the purpose of making a settlement and obtaining a 
deed. They gave the check. They did not go them- 
selves. Thev did not send anvone else. Tliev knew 
by the contracts they gave the check to obtain a deed. 
If thev are sincere that the onlv logical conclusion 
which could be, and has been made of the effect of 
the transaction is incorrect, why didn’t thev take the 
witness stand and explain their version of the mat¬ 
ter? The Court is asked to speculate as to tin* 
meaning and effect of the allegations of paragraph 
five of the answer, with no explanation forthcoming 
from them. 


The record discloses, pages 49 to 52, that 0 ’Boyle 
asked appellants, at the time of the execution of the 
contract, to make an appointment to go to Florida 
and inspect the property, but after deliberation they 
could not seem to agree upon any stated time. Then 
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one of the defendants said, “I don’t see as it is 
necessary for us to go anyway. We have full con¬ 
fidence in you and your judgment, as you know 
Florida property better than we do.” Thejparty 
referred to was O’Boyle. The witness Fletcher re¬ 
turned to Florida the next day. She telegraphed 
O’Boyle that Petty wanted the deal closed because 
he had another buyer. O’Boyle came, and said;at the 
last minute his clients were unable to come, but he 
had their check in his pocket, and would take title 
to the property in their stead, acting as their ggcuit. 
Early in October, Dr. Horen inspected the property 

i 

and said he was very well pleased with it. Njeither 
Dille nor Horen took any steps themselves to!resell 
it, although their contract stated that the object of 
the transaction was for the purpose of resalej“at a 
price to be agreed upon by the parties hereto.” 
O’Boyle listed the property with real estate hgents 
for sale as agent for Dille and Horen, and himself 
tried to sell it. He had an interest in the profit} upon 
a resale. Despite this mass of evidence, appellants 
argue he was not their agent, but the agent of !Gibbs 
or Pet tv. He had contracted with Gibbs to assume 
Gibbs’ right to purchase from Petty. Appellants 
took over his rights, and he passed out of the pic¬ 
ture as far as Gibbs or Pettv are concerned.; His 

* 

transactions thereafter were clearly perforated in 
the capacity of representative of appellants. While 
0’Boyle’s agreement with appellants did not con¬ 
stitute him a partner, because he was not to jshare 
a loss, still he was undoubtedly an agent coupled with 
an interest. He was to receive one-fourth of the 

i 

profits. 

The question as to the legal sufficiency of this 
testimony will be discussed under “Agoncv.” ! 
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Sixth Finding. 


As to the knowledge of all parties in interest of 
the cloud on the title to ten acres of the tract, the 
contract between Petty and Gibbs, dated September 
30th, 1925, (Exhibit E, Rec. 28 and 29), shows that 
such defect was known at the time (July, 1925), the 
original contract was entered into between Gibbs 
and O'Boyle. This contract further provided for 
an escrow arrangement and settlement after title 
to the ten acres was cleared. 

The supplemental contract between Gibbs and 
O'Boyle, dated September 30th, 1925, (Exhibit F, 
Bee. 29 and 30) modified the original contract dated 
July Gth, 1925, so as to apply to the forty acres only. 

Mrs. Fletcher asked the appellants if they under¬ 
stood about the ten acres, and one of them said, “we 
understand that can be cleared." Rec. p. 49. 

At this point in their brief, appellants ask this 
Court to pass iupon the weight and credibility of the 
testimonv of Mrs. Fletcher and their witness 
McCarthy, and to ignore the testimonv of Mrs. 
Fletcher. This Court has always refused to pass 
upon the weight of testimony and credibility of 
witnesses. In Shelley vs. West cot t, 23 App. D. C. 
at p. 140, Mr. Justice Morris stated as follows: 

“But this is a question of fact to be deter¬ 
mined by the trial court sitting in the place of 
a jury, which we cannot review. The witness 
Duckett testified to the fact that the defend¬ 
ant had acknowledged the indebtedness and 
promised to pay it, and he introduced some 
letters which tended to corroborate him. The 
defendant testified to the contrary. It was 
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for the trial court to determine to which it 
would give credence, as it would have been 
for the jury if the case had been tried before 
a jury. It was a question of the weight of 
the evidence with which we have nothing to 
do.” 


To the same effect is Coxe vs. Ballard, 59, App. 
D. 0. 337. | 

I 

Appellants in discussing this point, rely upon an 

incomplete analysis of the record. They argue as 

though the testimony of Mrs. Fletcher and Mr. 

McCarthy constituted the entire evidence on this 
* 

issue. Attention is invited to the rebuttal testimony 
of Mrs. Evans, Bee. p. 71, which fully corroborates 
Mrs. Fletcher. See also Mrs. Fletcher’s rebuttal, 
Rec. p. 72. 


Appellants contend that Mrs. Fletcher’s ; testi- 
monv undoubtedly mav have been influenced because 
she at one time owned some of the mortgage notes 
assumed in the deed. They fail to advise the jCourt 
that she stated that she had requested counsel to 
bring a suit for her, and she had been advised that 
the note was outlawed. Rec. p. 66. She knew she 
had no claim at the time she testified, and there can 
be no question of her testimony being biased jby an 
interest. Her clear recollection of the transaction 
is better understood, when we remember that at one 
time she had a pecuniary interest in the transaction. 

Seventh Finding. 

i 

j 

The Gibbs-0’Bovle contract, attached as aln ex- 
liibit to appellants’ answer, shows they agreed to 
pav twentv-seven thousand five hundred dollars 

i 

i 

i 

i 

i 

i 
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($27,500) for fifty acres. The contracts, the deed, 
the mortgages and O’Boyle’s memorandum from his 
hook of account, Rec. p. 3d, show how the actual 
settlement was made. 

Appellants’ objection to the finding is that the 
record does not disclose anv legally sufficient evi- 
deuce that appellants agreed to the transactions 
there found. The finding that they agreed only to 
pay twenty-seven thousand five hundred dollars 
($27,500) for fifty acres, being admitted in their 
answer, is accurate. The other part of the finding 
does not say they agreed to the other conditions. 
Therefore the objection has no merit at this particu¬ 
lar point. The question will be fully discussed under 
Agency Ratification and Estoppel by conduct, or 
failure to act, which matters will properly fall under 
the argument on the Conclusions of Law. 

Eighth Finding. 

The finding is correct. The only possible objec¬ 
tion would be to the admission of the contract. It 
was not offered for the purpose of charging tlie 
appellants with knowledge of its contents, but only 
to show that the original contracting parties, Petty 
and Gibbs, knew of the question of the cloud upon 
ten acres. This evidence is corroborative of the 
statements of Mrs. Fletcher that the question was 
known, and that the appellants signified their knowl¬ 
edge of it on September 22nd, 1925. or that pur¬ 
pose it was admissible. 

Ninth Finding. 

The statement regarding the Eighth Finding ap¬ 
plies fully to the Ninth. 
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Eleventh Finding. 

The objection to this finding is not to the facts 
found, but to a matter of law. It will be disbussed 
under Agencv. 

o f 

i 

Twelfth Finding. j 

It is refreshing to note that appellants for the 
first time concede that appellees have produced 
legally admissible evidence. They concede that 
Mrs. Fletcher had the right to testify that they ex¬ 
pressed confidence in 0’Boyle’s judgment. I They 
again argue Hie question of credibility betweeii Mrs. 
Fletcher and Mr. McCarthy, but this question has 
been heretofore definitely disposed of adversely to 
their contentions. 


The question as to whether the finding is Correct 
in stating that 0’Bovle was sent to Florida by Dille 
and Horen with the monev to settle the deal and 
obtain a deed, has been fully discussed under the 
Fifth Finding. 


i 

The objection to the finding that Horen “inspected 
the land and expressed satisfaction with the;deal” 
is trivial. It is true the record shows Horen’si state¬ 
ment to have been that lie was “very well pleased 
with the property.” But they had contracted to 
buy the property; they had sent O’Boyle to clc^se the 
deal; Horen followed it up with a visit to inspect it, 
and made the above quoted remark. These circum¬ 
stances constitute an expression of satisfaction with 
the deal. We do feel that this Court will not be im¬ 
pressed with the analogy (?) of one being pleased 


with the Court House. Besides, the Court 


below 
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interpreted tlie meaning of this testimony in deter¬ 
mining the ultimate issues, and such determination 
will not be disturbed by this Court, where there is 
legally competent evidence to sustain such ultimate 
issues. 

The only reason, as disclosed by the record, that 
appellants afterwards became dissatisfied with the 
deal, was because the Florida boom burst, and they 
stood to lose money. But when the deal was closed, 
they expected to make money. Then they were well 
pleased. 

A reading of the entire letter on page 55 of the 
Record, referred to by appellants, is very enlighten¬ 
ing and self-explanatory. The statement that 
CFBoyle thought he had succeeded in reselling them 
the property is not to be literally construed. The 
title was in them, and they were the owners. Noth¬ 
ing could be done with it except by their deed. lie 
was trying to persuade them to live up to their obli¬ 
gations. They were holding back. They thought 
a big discount could be obtained; they picked a flaw 
in the contract because thev got fortv instead of 
fifty acres; O’Boyle told them he had fully explained 
to them at the time about the ten acres being in 
question, and waiting in escrow for a quitclaim 
deed; that if they wanted the ten acres, “we” could 
get it, but then they did no! want it. They told him 
some lawver had told them thev could get their 

v ft O 

monev back on account of non-fulfillment of the con- 
•> 

tract; that another argument was they would sell 
at a very low figure and were willing to lose money 
on it. This letter was dated April 30th, 1926, and it 
advises the Court of the true situation as it existed. 
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Thirteenth Finding. 


Appellants’ objection seems to be confined) to the 
finding 4 ‘That they made promises to adjust, the 
matters which were not kept.” This finding;is sup¬ 
ported by the evidence. The letter from O’Boyle to 
Mrs. Fletcher, dated April 30th, 1.926, states that 
in a recent conference with appellants, they! raised 
questions as to the changed conditions in the biosing 
of the deal. This proves they had knowledge of the 
details of the settlement prior to April 30th, 1926. 
O’Boyle then adds that he reminded them he had 
fully explained to them at the time about the! differ¬ 
ence in the acreage. Appellants had contracted to 

buv the land. O’Bovle had advised them of the de- 
* 

tails of settlement. They knew they were responsible 
for the deferred purchase price, which they jagreed 
to pay in taking over O’Boyle’s contract with! Gibbs. 
They admit in paragraph five of their answer that 
in the last part of March, 1926, O’Boyle sent them a 
notice of interest due on a mortgage on the prbpertv. 

! 

Hammond testified as follows: that O’Bovle came 
to Florida about the date the note was dde, and 
asked him what discount he would accept iif Dr. 

j 

Horen and Mr. Dille would pay the mortgage off; 
also whether he would extend the time of payment 
of the principal, if they paid the interest; that Ham¬ 
mond said he would, and O’Bovle stated He was 

* 

going back to Washington and would take the jnatter 
up with Dr. Horen and Mr. Dille and would let him 
know in a few days just exactly what they intended 
to do, and that they intended to pay the mortgages 
off. On November 27th, 1926, O’Boyle wrote him 
he had been “trying hard to get the people here to 
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take up the mortgage on the Anclote River Tract, 
and I believe I am making some headway towards 
it, and mav wire or write von to that effect shortly.” 
I tec. pp. 3S and .‘>9. O'Boyle told Hammond in 
Washington early in 1927 that appellants had kept 
continually promising to pay the interest; that he 
wanted to get a deed to the property so he could 
take care of it and offered them one thousand dollars 
($1,000) for a quitclaim deed, but they wanted an 
unreasonable sum for a deed; that Dr. Horen told 
()‘Boyle that Dille was out of town, and as soon as 
he returned they would give him a definite answer 
just what they would do. Rec. p. 40. O’Boyle said 
they had been “stringing” him along that wav for 
some time, but he would get the matter straightened 
out. Rec. p. 41. 


The witness Fletcher testified that O’Bovle came 
to Florida in the Fall of 1926 and said he wanted to 
see what discount he could get on the mortgages; 
and he believed that Dille and Horen would settle up 
for the whole property if they got enough discount. 
Rec. ]). 7)4. Then Mrs. Fletcher received the letter 
from O'Boyle dated April 30th, 1926, which has al¬ 
ready been discussed, and the contents of which are 
pertinent to the appellants’ objection now under dis¬ 
cussion. 


O'Boyle’s letters to Mrs. Fletcher, dated June 
19th, 1926, Rec. p. 57; September 14th, 1926, and one 
to Mr. Petty bearing same date, Rec. p. 58 and 59; to 
Mrs. Fletcher dated September 27th, 1926; October 
15th, 1926, February 14th, 1927; December 19th, 
1926; August 5th, 192(5: August lltli, 1926; these 
letters appearing on pages 60 to 63 of the Record, 
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show that O’Boyle was seeing* the appellants during 
the period covered by the letters, and they were 
“making promises to adjust the matters which were 
not kept.” ! 

i 

Appellants contend that even if the evidence above 
pointed out was properly admitted, it dpes not 
amount to proof of a promise to adjust the j matter 
as closed by O’Boyle. Appellees accept this issue. 
Appellants had sent O’Boyle to close the deal. 
O’Boyle told them about the question of acreage. 
They took no action, but inspected the property and 
were well pleased with it. They received the fleed in 
July and filed it away without inspection. I Their 
conduct can be construed in no other light thkn that 
they accepted the deal as closed. The law (loesn’t 
permit them to enter into an obligation, and then 
plav fast and loose. They knew O’Bovle Went to 
obtain a deed. They knew they were obligated for 
the balance of the purchase price. It was their duty 
to ascertain the facts and take affirmative action if 
thev were dissatisfied. Tliev knew that thev couldn’t 
wait until March, 1926, and then advise O’Boyle they 
wouldn’t “exercise their rights under said (qption) 
agreement” as stated in their answer. They had 
already exercised their option, by paying the money 
to obtain a deed. Their conduct renders the: above 
conclusions inescapable, and the conclusions are 
fully supported by the facts in evidence. As the 
evidence shows that the appellants did have!actual 
knowledge of the details of the settlement, dr that 
the facts adduced, and their conduct, imputes knowl¬ 
edge of them, any promises they made, werej made 
with reference to the transaction as it was actually 
carried out. 
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O'Boyle was not acting as the agent of Hammond 
in trying to collect the notes, as claimed by appel¬ 
lants. Hammond naturally took the matter up with 
O’Bovle, because O’Bovle came to Florida about 
the due date of the first note, as representative of 
Dille and Horen, to see about obtaining a discount, 
and ro arrange an extension of time of payment of 
the principal. How can it be contended that O’Boyle 
did this as the agent of the Hammonds. He was the 
maker of the notes, and he had an interest in the 
property with Dille and Horen, which naturally he 
sought to protect by endeavoring to have Dille and 
Horen discharge the obligations which they had as¬ 
sumed. What followed between Hammond and 

O’Bovle was the natural result of O'Bovle’s visit. 
» •> 

By no possible construction could O'Boyle have been 
the agent of the Hammonds. 

CONCLUSIONS OF LAW. 

First Conclusion. 

Appellants are vainly seeking to make O’Boyle 
agent for every other party involved in the deal ex¬ 
cept the proper parties, Dille and Horen. They have 
successivelv undertaken to fix his status as agent of 
Petty, Rec. p. 21, as agent of tlie Hammonds, Rec. p. 
29, and as agent for Petty or Gibbs, Rec. p. 31. 
Their principal defense is based upon the fact that 
they claim there has been no evidence produced to 
show O’Boyle was their agent. This the record de¬ 
nies. Yet they are inviting the Court to hold that 
O'Boyle was the agent of everyone else, with no 
evidence or facts upon which to base such a claim. 
O'Bovle's true relation to Dille and Horen at the 
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time he assigned his rights to them under thp Gibbs 
contract, was that of assignor and assigneels. By 
a liberal construction these parties may have occu¬ 
pied the relationship of vendor and vendees. If 
nothing more than the assignment had beeii done, 
the relationship would have so remained. But Dille 
and Horen did not desire it so. They signed!a con- 
tract with O’Boyle, giving him an interest sin the 
profits, and kept him in the deal to attend ;to the 
details. Instead of carrying on themselves after the 
assignment of the Gibbs contract, they had Os’Bovle 
carry on for them. They gave him a check with 
which he went to Florida to obtain a deed, which he 
did obtain. They left it to him to resell the property, 
so they could obtain the profit they expected to get, 
which was clearly the object of the contract. | After 
doing all these things, they found they faced |a loss 
instead of a profit, and are endeavoring to repudiate 
the obligations of their contract. 

! 

Appellants refer to the Gibbs-0’Boyle contract as 
failing to provide for the giving of mortgages.! They 
construe it as providing for a vendor’s lien.; It is 
not made clear in what way a mortgage proved to be 
less advantageous to appellants than a vendori’s lien 
would have been. Would they have been in a posi¬ 
tion to defeat recoverv on a vendor’s lien more easily 

. i * 

than on this mortgage? They fail to point put or 
explain how the seller, Petty, could have been secured 
bv such a lien as thev have in mind. Wheii tliev 

% %■ i f 

agreed to pay eight thousand six hundred andjsixty- 
six dollars and sixty-seven cents ($8,666.67) |for a 
deed, and to be responsible for the deferred pay¬ 
ment, thev meant what thev said, and it is immaterial 
whether that responsibility was secured by aimort- 

i 

! 
j 

I 
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gage, or a vendor's lien. It is submitted that any 
person who gives a deed in fee to his property, and 
receives only a part of the purchase price, would in¬ 
sist upon security in the form of a mortgage upon 
the property itself, and in this connection, deferred 
payments mentioned in the contract, had no refer¬ 
ence to anything else except a mortgage. If O’Boyle 
had given Petty some form of security other than a 
mortgage, appellants could as easily claim that a 
mortgage was contemplated by the agreement. 

Examination of Mrs. Fletcher's testimonv shows 
that after the signing of the contract of September 
22nd, 1925, she dealt with O’Boyle as the agent of 
Dille and Horen, and not in any other capacity. If 
O'Bovle was the agent of Pet tv or Gibbs, they would 
not have asked Mrs. Fletcher to urge O’Bovle to 
close the deal. It is presumed they would have been 
in touch with their own agent. And they wouldn’t 
be urging their agent to close a deal consisting of 
purchase of their own property. They merely noti¬ 
fied her if O'Bovle didn't settle, tliev would sell to 
someone else. She knew O'Boyle had assigned to 
appellants, and she knew he was acting for them. 
Notice to him was notice to them, and her act is 
consistent with no other conclusion than that 

O'Bovle was the agent of Dille and Iloren. 

• * 

Agency. 

If repetition is necessary to a full reply to appel¬ 
lants' brief, it is reiterated that the suit was upon 
assumption of the mortgage in the deed by the appel¬ 
lants. It is an elementary proposition that a party 
mav actuallv negotiate a transaction himself, or lie 
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may have an agent negotiate it for him. Inj either 
event he is liable as for a direct transaction, |the act 
of the agent being the same as his very own act. 
The appellants in their answer revealed agency of 
O’Boyle. The answer enabled the appellees jto dis¬ 
cover the true facts and details, which prove an 
agency. The appellees have furnished abundant 
proof of the facts. The appellants, thoughi physi¬ 
cally present in Court, failed to take the stand to 
refute the appellee’s evidence. They are not in a 
position to complain of a change in position. There 
has been no change. The issues presented byj appel¬ 
lants have simply been met and overcome. 

! 

This Court, in the recent case of ITammptt vs. 
Ruby Lee Minor, Inc., decided June 1st, 1931, quoted 
from Cavender vs. Cavender, 114 U. S. 464, as 
follows: 


44 An answer in equity stating material 
facts which should have been stated jin the 
bill, but which were omitted, waives the right 
to object to the omission.’* 

i 

i 

The Court’s ruling 071 appellants’ motion |to ex¬ 
clude the evidence, as set forth in the Record,! pages 
68 and 69, is sound and proper, but it was not| based 
on the “startling proposition of law” urged by 
appellants. It was not a case of a vendee paying his 
vendor the purchase money. Appellants mziy dis¬ 
tort the facts, but thev can’t change the siti'iation. 

1 

When Dille and Horen took over 0’Boyle’s rights, 

they no longer had necessity to deal through 

O’Boyle, except by choice. They tookj over 

0’Boyle’s contract with Gibbs, O’Boyle havin'g pre- 

viouslv taken over Gibbs’ contract with Petty, j Thus 
9 


1 
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Petty became the real vendor, and Pille and Horen’s 
rights were to deal directlv with Pet tv. Thev chose 
as a matter of personal interest and convenience to 
have O’Boyle act for them. In acting for them, lie 
was their agent, and no arguments advanced can 
change that status. Dille and Horen did not pur¬ 
chase from O'Bovle as claimed. Thev could not 
purchase property from him in the sense claimed, 
and at the same time give him an interest in profits 
upon a resale, and maintain a relation of vendor and 
vendee. Thev made him their agent and gave him 
an interest. The language of the Court is clear and 
plain. The Court has taken into consideration cer¬ 
tain occurrences that happened, the nature of the 
transaction itself, the interest of the parties, and 
finds that thev are inconsistent with anv other 
theory except that O’Boyle was acting with autlior- 
itv in carrving a check for eight thousand six hun- 
dred and sixty-six dollars ($8,666.00) and acquiring 
title and putting title in the defendants. It is sub¬ 
mitted that no stretch of the imagination could con¬ 
strue the Court’s language as laving “down the 
startling proposition of law that when a vendee pays 
to his vendor the purchase money required to be 
paid under a contract, he (the vendor) then becomes 
the agent of the vendee * * *” for any purpose 

whatever. We are not surprised that appellant’s 
counsel has found no law to support such a propo¬ 
sition. We believe there is no such law. Appellants 
conclude that though (as they claim) the Court held 
an alleged status of vendor and vendee, establishes 
in itself the vendor as the agent of the vendee 
(which we say the Court did not hold) such holding 
is not the law. To illustrate the point, they quote 


40 



i’rom Reifsnyder vs. Doughterv, 152 Atl. 9S^ This 
case does not deal with the question of the relation 
of vendor and vendee. The case holds that the 
ecclesiastical relationship of a cardinal to a! priest 
does not of itself create the priest an agent; of the 
cardinal. This is a well-considered opinion ion the 
law of agency, ratification of agent’s acts, and estop¬ 
pel. The principles advanced by appellees iin this 
brief are reaffirmed in the opinion. Appellants have 
placed an erroneous construction upon the legal 
effect of the Court's conclusion, and the aboVe case 
does not sustain or refer to the point on which it 
is cited. 

Appellants contend that the appellees have|wholly 
failed to establish by legally sufficient evidence any 
agency whatsoever between O’Boyle and Dijle and 
Horen. It will be noted that appellants carefully 
avoid a statement of what their construction of an 
agent would be. While the contract of September 
22nd did not specifically designate O’Boyle an 
agent, it does show the relations between the parties. 
When appellants sent O’Boyle to Florida with their 

I 

check to settle the deal, he was their agent, coupled 

with an interest. The appellants could not! resell 

the property except by agreement with O’Bqyle as 

to the amount of the reselling price. They clearly 

bought the property to resell it at a time when sales 

were being rapidly made in Florida. Vet tlibv fail 

to show that they made any efforts to resell ^t, and 

thev don't denv that thev knew that O’BovJe was 
• * • * 

making such efforts. Neither do they deny that they 
gave him authoritv to do so. The evidence'shows 
that O’Bovle immediatelv made such efforts, listing 

» • / i 

i 

the property in their name by himself as agent for 
them. 
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Careful examination lias been made of the deci¬ 
sions of this Court cited by appellants, and not one 
of them is an authority for the proposition that the 
evidence in the present case is not sufficient to es¬ 
tablish agencv. 

The case of Russell vs. Washington Savings Bank, 
23 App. D. C. 39S, is indeed an authority showing 
that the evidence in the present case was sufficient. 
The Court said at page 407: 

“Agency in such cases is usually proved 
by circumstances and by the apparent rela¬ 
tions and conduct of the parties.” 

The case of Bendheim vs. Pickford, 31 App. D. C. 
488, holds that in order to charge a purchaser of 
land with knowledge of a lien claimed by the plain¬ 
tiff, such knowledge having been communicated to 
an alleged agent of the defendant before the sale, 
the agency must be shown, and the defendant denied 
the agency, and the plaintiff failed to sustain his 
burden of proof. There was no proof of agency in 
the case at all, except an allegation by the plaintiff, 
and a denial by the defendant, and the case was 
decided on this point—that the plaintiff had not sus¬ 
tained his burden of proof. 

The case of Swift vs. White Oak Coal Co., 44 
App. D. C. 159, holds that agency will not be estab¬ 
lished on mere presumption, and until some act or 
thing is done by the principal which creates an 
agency, statements of the alleged agent are insuffi¬ 
cient. 

The Court quotes from Meachum Outlines of 
A gene v, sections GO and 70, as follows: 
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“But authority will not arise from mere 
presumption, it must be based on facts for 
which the principal is responsible, and will 
not arise from anv mere argument as! to the 
convenience, utility or propriety of its exist¬ 
ence . . . The authority of the agent must 
in all cases be traced to the principal and must 
be established by evidence of his acts of state¬ 
ments . . . The agent’s acts and statements 
cannot be made use of against the principal 
until the fact of his agency has fir?jt been 

shown bv other evidence.” 

* 

i 

Tn the case cited there was no evidence of ajny act 
or word of the defendant which would create an 
agency, and quite correctly, under the circumstances, 
no agencv could be inferred, and likewise a; state- 
ment of the agent himself would be inadmissible 
without additional evidence. Further comnjent is 
unnecessary to show that the cited cases havejno ap¬ 
plication to the facts of the present case, an!d that 
the Court did not err in admitting any oT ttye evi¬ 
dence in the present case, including proof ofi state¬ 
ments made by O’Boyle, and consequently ruled cor¬ 
rectly in refusing to strike out same on motion oi* 
the appellants. 

Careful reading of the case of Hammerslaujgh vs. 
Cheatham, 84 Mo. 13, relied upon by appellants, re¬ 
veals that the Court did not touch upon the question 
of alleging personal acts of the defendants, and then 
seek to recover on the theory of agencv. The iCourt 
held that an attorney at law who represented the de¬ 
fendant in a proposed mortgage loan, was shojwn by 
the evidence not to have been her agent at allj; that 
he was really the agent of the party making the loan; 
that she never delivered the mortgage to him; and 
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that if in law and in fact the attorney was never her 
agent, there could be no ratification by her of an act 
which she never authorized. The evidence did not 
even show that she had ever authorized the trans¬ 
action, and the decision is made on the ground that 
the attorney at law acted fraudulently. The prin¬ 
ciple set out in this case as to the fact that a person 
cannot adopt and ratify something which has been 
done, although the person who did it was not an 
agent at the time, does not appear to be in accord¬ 
ance with the weight of authority, which is that a 
person may subsequently ratify something which 
has been done, without the person’s knowledge, and 
the ratification dates back as to the time of the trans¬ 
action. This principle, however, is not involved in 
this case, inasmuch as the proof has shown that 
O’Bovle was an agent. 

Appellants discuss the question of whether 
O’Boyle was a general or a special agent, and urge 
that if he was a special agent to settle in accordance 
with the contract he exceeded his authority, and 
claim the appellants wouldn’t be bound. This we 
concede to be correct, except the question of ratifi¬ 
cation is interposed. The evidence shows ratifica¬ 
tion of his acts by appellants, and under such cir¬ 
cumstances tliev are bound. 

The rule announced in Manning vs. Grashair, 27 
Ind. 399, that in order for a principal to ratify an 
unauthorized act of an agent, the principal must 
have had actual knowledge, or facts which impute 
such knowledge to him at the time of the ratification, 
is sound. By application of the principle therein 
stated, to thel evidence in the present case, the plain- 
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tiff is entitled to recover. Indeed, a recovery ^gainst 
the principal was permitted in the case citpd, al¬ 
though on another ground. 

Throughout the brief, appellants treat the answer 
as the onlv evidence in the case, absolutely i disre- 
garding the real evidence which was introduced by 
the appellees. They state that they could be charged 
with notice on no other theory than the receipt by 
them of the deed in 1926. Tliev entirelv overlook 

*• * i 

all of the circumstances which had gone before, im¬ 
puting to them full knowledge of the entire jtrans¬ 
action, and ratification of same. They apparently 
take the view that the law requires that it be jsliown 
that thev actually read the deed, or that it wais read 
to them, or that they have said they knew!of its 

7 » v 

contents. Xo case is cited which goes to tips ex¬ 
treme. This doctrine is only invoked in cases j where 

♦ 

the party sought to be held, knew nothing pf the 
transaction and was a stranger to it, as in Episcopal 
City Mission vs. Brown, supra. But the situation 
here is entirely different. Appellants contracted to 
buy and to pay part cash, and the balance at sub¬ 
sequent periods. They gave the money for aj deed. 

Thev knew thev were liable under the contract for 
* •/ 

the balance. O’Bovle wrote Mrs. Fletcher lie had 

w 

explained to them at the time about the changes in 
the programme laid out. One of them inspected 
the property before the deed went on record, and 
was pleased with it. They received through OJBoyle 
in April, 1926, a notice from a bank of interest due 
on the property. O’Boyle had been trying toiresell 
the property as their agent since the time pf the 
purchase. They received the deed and filed it! away 
without inspection. They wouldn’t give a quit claim 


! 
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deed to O’Boyle. Before April 30th, 1926, they told 

O’Bovle there was a flaw in the contract because thev 
* * 

contracted for fifty acres and only got forty, and a 
lawyer had told them they could get their money 
back on account of non-fulfillment of the contract. 
Yet, after saying these things, they said they would 
sell at a very low figure—willing to lose monev on 
it, and wanted O’Bovle to see what Pettv or someone 
else could get for it. At about the time the first 
Hammond note came due, O’Boyle came to Florida 
to see about getting a discount on the mortgages 
for them. O’Bovle’s letters disclose that he was 
constantIv seeing them about taking care of the 
mortgages, and they made promises to do so. On 
or before August 11th, 1926, Dr. Horen told O’Boyle 
thev were giving ‘‘it’’ to an attornev to see if thev 
can’t break the contract or get it on the original 
terms of payment which were one and two years. 


This foregoing mass of evidence is sufficient answer 


to appellants’ contention that the evidence fails to 
show they wejre acquainted with the fact that a mort¬ 


gage existed. 


The case of Elliott vs. Sackett, supra , on which ap¬ 
pellants rely, does not govern the facts nor the prin¬ 
ciple involved in this case. Xo question of agency, 
ratification or estoppel was involved. The principle 
of the case was simply to afford the equitable relief 
of reforming! a deed on the ground of mutual mis¬ 
take. There| is no question of mutual mistake in 
this case. 


The law as to what acts and what knowledge are 
sufficient to charge a party with delivery and accept¬ 
ance of a deed, and knowledge of the contents of 
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same lias been fully discussed in this brief under De¬ 
livery and Acceptance, and the Court is respectfully 
referred to that portion of the brief. Suffice it to 
say that in the leading case of Keller vs. Ashford, 
supra, there was no actual knowledge until months 
after the conveyance, and not until after the grantee 
had dealt with the property as his own. Thie law 
quoted from Devlin on Deeds, and the case of Ver 
Plank vs. Lee, supra, are particularly applicable to 
the. facts of this case. 


Second Conclusion. 


Appellants again raise the point of grammjatical 
construction of part and present tense of the|cove¬ 
nant. This question has heretofore been discjussed 
in this brief under Statement of the Case. As this 

I 

point was not raised in the trial, appellees wei!*e not 
called upon to meet it. The appellants in thking 
over the Gibbs-0’Boyle contract, had agreed tp pay 
eight thousand six hundred and sixty-six dollars and 
sixty-seven cents ($8J>()().67) on delivery of thejdeed, 
and the balance in deferred payments. They at that 
time “assumed and agreed” to pay the balanc^. So 
when O’Boyle deeded the property to them they had 
already assumed and agreed a responsibility for 
the payment of the balance. The Gibbs-0’Boyle con¬ 
tract did not specifically say that the assumption 
was to be in the form of a mortgage, but it alsp did 
not sav it was to be in anv other form, and it has 
already been pointed out that a mortgage was the 
most practicable and usual manner of closing the 
deal. 
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Appellants simply cloud the issue by bringing 
Pettv into their discussion. As far as Pettv was 
concerned, when he executed his deed to O’Boyle, 
and O'Boyle executed the mortgage to him, Petty 
was through with the deal, and passes out of the 
picture, except to collect his mortgage when due. 
The deed from O’Bovle to Dille and Horen was 
probably executed just after the Petty-0’Boyle deed 
and mortgage, and Petty probably knew of it. But 
whether lie did or did not know of O’Bovle’s rela- 
lions with Dille and Horen, is of no concern to us 
in this case, j We do not rely upon any representa¬ 
tions of agencv made bv O’Bovle to Pettv at that 
time. The agencv actuallv existed bv virtue of what 
had transpired between Dille and Horen and 
O’Bovle. As far as Pettv is concerned, it mav be 
said that Dille and Horen were unknown to him, and 
he was closing with O'Bovle. But O’Bovle acted as 

O ft ft 

agent for an undisclosed principal, being Dille and 
Horen. Appellants became liable as principals to 


Pettv or his assignee. 

ft v’ 


This is not bv reason of anv 


representation made bv O'Bovle to Pettv at the time 


of the settlement. 


Third Conclusion. 


This conclusion holds that the appellants ratified 
and affirmed the acts of O'Bovle. The evidence 
shows that appellants themselves, as well as through 
their agent. O’Boyle, exercised dominion and control 
over the property. They were well pleased with the 
property after it was bought. They left it to 
O'Boyle to sell. If he had found a purchaser at a 
profit thev would have executed a deed. Tliev re- 
fused to give O’Bovle a quitclaim deed when he of- 


48 




I 

i 

• ! 

fered them one thousand dollars ($1,000) for it. 
Every act performed by O’Boyle in connection with 
the property was their act, and an exercise by them 
of dominion and control. It is true that they never 
paid taxes. They never paid anything, after jgiving 
the check for the deed. It was these very things that 
O’Boyle wanted them to pay. But it wasn’t because 
they only got forty acres, and it wasn’t because of 
the assumption clause. It was only because the 
property had depreciated in value, and theyldidn’t 
want to lose any more money. Then there!is the 
fact of the deed in their possession. Their denial in 
the answer, that they read, or were familial* with 
its contents, unsupported by any proof, is overcome 
by 0’Boyle’s letter of April 30th, 1926, in which he 
said he had explained to them at the time abdut the 
change in acreage, and that thev said thev had been 
advised bv a lawver thev could get their money back 
on account of non-fulfillment of the contract. Again 
on August 11th, 1926, O’Bovle wrote that Dr. Horen 
said “they are giving it to an attorney to see if they 
can’t break the contract or get it on the original 
terms of payment which were one and two years.” 

I ■ i 

Appellants contend that ratification of 0’B|oyle’s 
acts would have to be under seal, because th0 deed 
was under seal. This point was not raised in the 
Court below. 

| 

The case of Ingraham, Corbin and May vs. Ed¬ 
wards, 64 Ill. 526, cited on page 42 of Appellant’s 
Brief, involved a suit in covenant on a penal bond, 
executed under seal by an agent for his principal. 
The principal had not authorized or ratified the act 
bv an instrument under seal. The obligation in that 

! 
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case was given by the agent to a third party, and 
sought to hold the principal. The principal was not 
liable because he did not dulv authorize or affirm the 
act of the agent by an instrument of like dignity. 
The principle of law invoked by appellants has no 
application to the facts in this case. O'Boyle ob¬ 
tained the deed and conveyed to appellants with due 

authoritv from them. It was executed bv 0’Bovie 
• » * 

under seal as grantor. But the grantees, Dille and 
Horen, did not sign the deed. O’Boyle did not sign 
their names to the deed as their agent. Therefore 
they did not seal it, and as to them, it is not an in¬ 
strument under seal. They accepted it; first through 
O’Boyle as their agent, by his parol acts in accept¬ 
ing the deed from Petty, then conveying title to them, 
and recording, or causing to be recorded the deed 
and other papers. These acts were parol acts, per¬ 
formed by O’Boyle as agent for appellants. Sec¬ 
ondly, they physically accepted it as principals, 
thereby ratifying O’Boyle’s prior parol acts. It was 
their acceptance of the deed which created their ob¬ 
ligation. The deed contained an assumption of cer¬ 
tain mortgages, and by their acceptance as an act in 
pais they agreed to pay these mortgages. As they 
did not sign or seal the deed, their obligation was a 
simple contract, not a contract under seal. The pe¬ 
riod of limitations is three vears,—not twelve vears 
as it would be if their obligation was under seal. 

Appellants fully realize that their obligation was 
not one under seal, for on page 57 of their brief they 
say that the appellees “failed to act until three days 
before limitations applied to the first note.” The 
first note was due September 6th, 1926, and the suit 
was filed September 3rd, 1929. Obviously, if the ac- 
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lion was on a sealed instrument, the action wpuld not 
have been barred until September 6th, 193$. The 
fact that appellants’ undertaking is not on^ under 
seal as to the appellees has been definitely setjtled by 
tlie Supreme Court of the United States in tpe case 
of Willard vs. Wood, 164 U. S. 502. This cash holds 
that an assumption by the vendee of the mortgage 
is not a contract under seal so far as the mortgagee 
is concerned, the mortgagee not being a party to the 
agreement; that the three-vear limitation applies. 

The rule that an act of an agent executed under 
seal, must be authorized or ratified by the principal 
with an instrument under seal, is a rule of thje Com¬ 
mon Law, and is a technical Common Law defense. 
The case of Ingraham, etc. vs. Edwards wasj a suit 
in covenant, at law, on a bond and was decided on 

i 

the technical point that in a suit in covenant; proof 
of a parol ratification was insufficient to permit re- 
coverv on a declaration in covenant. ! 

I 

Appellants in this case are estopped from relying 
on such a defense, even if it could apply. Tfie doc¬ 
trine of equitable estoppel intercedes to say thjit they 
could not remain inactive, or acquiesce, when they 
believed they might profit by the transaction, and 
then escape liability when confronted with a loss. 

I 

Appellants’ contention as to the necessity for au¬ 
thorization under seal, does not apply for aii addi¬ 
tional reason. The contract of September! 22nd, 
1925, between O’Bovle and Dille and Horen wlas un- 

* i 

der seal. Appellants agreed in this contract tcj fulfill 
the obligations of the Gibbs-0’Boyle contract, j which 
was also under seal. This was an act on their part, 
under seal, authorizing the deed. Their acceptance 
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and ratification of the modified terms of the execu¬ 
tion is covered by the law of Agency, Acceptance 
and Ratification, and Equitable Estoppel. 

In this case when Dille and Horen sent O’Bovle to 

•> 

close the deal, he could not do it in any other man¬ 
ner than to convey to them in a deed, which is under 
seal. They could ratify, accept and be bound by the 
deed without putting the authority in writing. After 
apellants signed the contract, they left everything to 
O’Bovle, which explains why their signatures do not 
appear to any other document. The Court did not 
state that he found thev ratified the acts of O’Bovle 
for no other reason than their failure to take action 
in the Florida Courts. This fact was not mentioned 
in anv of the Findings of Fact or Conclusions of 
Law. A reading of all the Findings and Conclusions 
will show the general conduct of the appellants which 
show their ratification and affirmance of O’Bovle’s 
acts. The Conclusion is justified by the evidence, 
and in accordance with the law. This brief has al¬ 
ready pointed out that it is questionable whether 
appellants’ contention that appellees must stand in 
O’Boyle’s shoes is correct. But even if the Court 
should agree,that appellees’ rights are no greater 
than 0’Boyle’s the evidence has shown the appel¬ 
lants had no sufficient defense as against O’Boyle. 
And (‘von if the Court should consider that thev had 
a good defense as against O'Boyle, then the question 
of estoppel by their conduct intervenes. They 
couldn't remain inactive waiting to ascertain if thev 
were going to realize a profit, and then elect to re¬ 
scind, after a third party has acquired valuable 
rights in the interim. The law on this point will be 
discussed hereinafter under Estoppel. 
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Appellants contend O'Boyle has violated a duty. 
This is denied. He performed the mission on which 
he was sent to the best possible advantagejof the 
appellants. 

The case of Shrewsbury vs. Dupont National 
Bank, 56 App. D. C. 67; 10 Fed. (2d) 632, i$ a de¬ 
cision which holds a bank is the agent of a person 
who deposits a fund and gives specific written in¬ 
structions to the bank as to the transmission! of the 
fund, which mission the bank undertakes toi carry 
out. In doing so, the written instructions arej disre¬ 
garded and loss ensues. The Court held the bank 
was liable for the loss, unless it could show that its 
disregard of the written instructions had no connec¬ 
tion with the loss, and that the loss would certainly 

have followed whether instructions were obeyed or 

* 

disregarded. 


There was no question of notice, acceptance,; ratifi¬ 
cation or estoppel in the case. The loss suffered by 
appellants in this case does not arise from thejact of 
O’Bovle in varving the terms of the contract. 
O’Boyle was not responsible for the depreciation in 
value of Florida real estate. The quantity of land 
conveyed in the deed, and the terms of payment 
thereof, had no connection with the depreciation in 
value of the land, and with the loss suffered fey ap¬ 
pellants. 

Appellants say they had the right to assumfe that 

the deed conveved the full fiftv acres. It is! their 

* • 

good fortune that there was a cloud upon the title to 
ten acres. Otherwise they would have been; obli¬ 
gated to pay Twenty-seven thousand five hundred 
dollars ($27,500) instead of Twenty-two thousand 


i 
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dollars ($22,000). They could not compel the ven¬ 
dor to forfeit the payments made, and release them 
from payment of the balance. This election was op- 
lional with 1 lie vendor. Thov had no right to assume 
that the vendor would so elect. 

In the case of Morris vs. Sargent, 18 Iowa 90, 
cited by appellants, the husband had habitually 
signed his wife’s name to documents, but there was 
no evidence to show that the wife knew of this habit. 
It is clear that she could not be bound by estoppel. 

The law as quoted by appellants in Bannon vs. 
AYarfield, 42 Md. 22, is correct. Applying the prin¬ 
ciple of that decision to this case, the appellants as 
shown by the evidence, had previous knowledge of 
all the material facts. Tliev did not elect to disaf- 
firm. 

The law as quoted by appellants in Billow vs. Mor¬ 
row, 7 Cal. 172, is sound. The facts in that case 
and the present one are entirely different. In that 
case an agent sold property of his principal, without 
the principal’s knowledge or authority. The prin¬ 
cipal afterwards signed a ratification of everything 
the agent had done, but he had no knowledge of the 
sale when he signed it. The Court held he couldn’t 
ratify something of which he knew nothing, and the 
ratification was a mistake. Appellants authorized 
and directed O'Boyle to close the deal. The proof 
has shown they had knowledge of the details, and 
ratified O’Bovle’s acts. 

In the case of Owings vs. Ilall, 9 Pet. 007, material 
facts were suppressed, and the ratification was 
treated as invalid because founded in mistake or 
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fraud. There is no charge of suppression of facts, 
mistake or fraud in this case. 

i 

While it has been shown that the cases cited by 
appellants are entirely consistent with the right of 
appellees’ recovery in this case on general principles 
of agency, it is believed that it will be well! to set 
forth some of the well recognized and well [settled 
principles of agency as stated in Ruling Cash Law. 

i 

Vol. 21, R. C. L., page 904, section 81, is quoted as 
follows: 

l 

i 

“The responsibility of a principal Ijor the 
acts of his agent rests in all cases upon the 
ground that he has in some way, either actu¬ 
ally or apparently, authorized or received the 
benefit thereof. The principal is bound by 
all the acts of his agent within the scope of 
the authority which he held him out jto the 
world to possess. If an act done by an; agent 
is within the general scope of the authority 
with which he has been clothed, it mattejrs not 
that it is directlv contrarv to the instructions 

* V 

of the principal; the latter will nevertheless 
be liable.” j 

The following quotation is from 21 R. C. L.j page 
907, section 84: j 

“Where a principal has, by his voluntary 
act, placed an agent in such a situation that a 
person of ordinary prudence, conversant with 
business usage and the nature of the pajrticu- 
lar business, is justified in presuming that 
such agent has authority to perform a| par¬ 
ticular act, and therefore deal with the agent, 
the principal is estopped as against such [third 
person from denying the agent’s authority.” 


i 
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The following quotation is from 21 R. C. L., page 
930, section 109: 

“When an act is done without authority 
under an assumed agencv, it is the duty of the 
principal, if he would ayoid responsibility 
therefor, to disavow and repudiate it in a rea¬ 
sonable time after information of the trans¬ 
action. If he makes a disavowal and restores 
all of the fruits of the transaction, he will not 
be held liable. But a failure promptly to re¬ 
pudiate the agent's act will under some cir¬ 
cumstances amount to an adoption and ratifi¬ 
cation thereof. ” 

The following quotation is from 21 R. C. L., page 
932, section 111: 

“It is an established principle of law that 
where a person acts for another, who accepts 
the fruits of his efforts, the latter must be 
deemed to have adopted the methods em¬ 
ployed, as he may not, even though innocent, 
receive the benefit and at the same time dis¬ 
claim responsibility for measures by which 
they vie re acquired. With the benefits of the 
contract he must accept the responsibilities. 
If he does not wish to adopt the transaction he 
must return anything that he mav have re- 
ceived as a result thereof.’' 

Other cases touching upon agency in the Court of 
Appeals in the District of Columbia, not cited by 
defendants, are noted as follows: 

In Costikyan vs. Sloan, 33 App. D. C. 420, it was 
held that where an agent to whom goods have been 
consigned for sale, consigns the goods to an auc¬ 
tioneer, such action was not within the scope of the 
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agency, but where the principal had knowledge of 

i 

the re-assignment and acquiesced in it, it was suffi¬ 
cient ratification. 

In the case of Washington Times Company vs. 
Wilder, 12 App. D. C. 62, it is held that it is a dettled 
principle that no certain form of words are essjential 
to a ratification of an act performed by an £gent, 
in many cases mere acquiescence, or a failure ito re¬ 
pudiate the act, has been held sufficient. And a! prin¬ 
cipal who neglects promptly to disavow an ^ct of 
his agent, by which the latter has transcended his au¬ 
thority, makes the act his own. j 

i 

In Hazleton vs. Le Due, 10 App. D. C. 37$, the 
holder of a deed of trust note gave it to an attorney 
for collection. Without authoritv the attornev bid 

* T 

the property in for his client at the auction salq, and 
made a contract for the resale of the land. The client 
executed the deed of conveyance which the attorney 
prepared. The Court held this was a sufficient Ratifi¬ 
cation of the act of the attorney, even though the 
attornev was not originally authorized to take!such 
steps. 

In Pittsburgh Construction Co. vs. Gannoiji, 46 

App. D. C. 131, it was held that where an employee 

of a corporation is injured, and taken to the hospital 

by a fellow employee, of which fact the head of the 

corporation had knowledge, and received a; bill 

shortlv after the treatment was commenced as to 
* 

which he did not deny liability, the corporation could 
not deny liability upon receipt of a final bill a month 
later, on the ground that the conduct of the head of 
the corporation was a ratification of the act oR the 
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agent or fellow employee, who took the injured em¬ 
ployee to the hospital. 

In Crane vs. Postal Telegraph Cable Co., 48 App. 
I). C. 54, the Court held that where one person know¬ 
ingly permitted another without objection to repre¬ 
sent him, or puts the other in a situation which indi¬ 
cates to those who deal with him that he holds a cer¬ 
tain authority, tlie former is estopped from assert¬ 
ing against those, who relied upon the appearance 
of power, thus permitted or given, that the putative 
agent was not acting within the actual limits of his 
authority. The Court also held that a principal is 
charged with knowledge of his agent’s conduct, not 
onlv j)v what he knows, but also bv what he would 

have ascertained if he had used ordinary care in 

* 

looking after the conditions of the business affairs in 
which the agent was engaged. 

In Libbev vs. Harvev, 41 W. L. R. 818, it is held 
that where a principal acquiesces in and receives the 
benefit of the acts of the agent to an extent justifying 
the public in believing that she had authorized the 
agent to act in that capacity, she will be bound by the 
agent’s acts, whatever her understanding as to the 
scope of the agency. 

In Catholic University vs. Morse, 38 App. D. C. 
195, it was held that where a principal delivered 
monev to an agent for investment, and the agent 
loaned it to himself without adequate security, this 
was not an investment in good faith, but if the prin¬ 
cipal adopted the loans, he could not subsequently 
question the agent's anthoritv to make them, his 
ratification being tantamount to original authority, 
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nor could the principal repudiate the transactions in 
part and ratify them in part. 

It is clear from consideration of the principles of 
the law of agency, and the decisions in the cases 
which both appellants and appellees cited, that upon 
application of those principles to the facts In the 
present case, the appellants are liable on every angle 
that has been raised. 

i 

I 

i 

LACHES. 

i 

Fourth and Fifth Conclusions. 

Appellants’ objection to the fifth conclusion is 
based upon a strict construction of the j word 
“laches.” In its strict legal acceptation, the word 
is used as descriptive of a particular kind of iequit- 
able defense. But the meaning of the word ihas a 

i 

broader sense. It is defined to be negligence, con¬ 
sisting in the omission of something which a jparty 
might do, and might reasonably be expected to do, 
towards the vindication or enforcement of his rights. 
The word is generallv the svnonvm of “remiss- 
ness,” “dilatoriness,” “unreasonable or unexcused 
delay. ’ ’ 

It will be noted that the fifth conclusion is a state¬ 
ment by the Court of his conclusion of the copduct 
of the appellants as disclosed by the evidence, and 
substitution of the words “delay, negligence apd in¬ 
action” in place of the word “laches” would imake 
the meaning perfectly clear. 

i 

If the appellants had brought a suit at the! time 
of filing their answer, against O’Boyle, Petty and 
the appellees as Petty’s assignees, for rescission of 


i 


| 
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the contract and cancellation of the deed on the 
ground of the defenses they now rely upon, they 
would be denied relief on the ground of laches. This 
would be so, because of the intervening rights of the 
appellees. The Court in the fifth conclusion finds 
that their conduct in failing to assert a claim if thev 


» j 


‘ 4 remiss, ” 


desired to disaffirm, was “negligent, 

and “dilatorv.” He described it bv use of the word 
% •> 

“laches.” 


The evidence produced shows that the circum¬ 
stances are such that appellants had both actual and 

constructive! notice of the details of the deal shortlv 

•> 

after it was closed. O’Bovle wrote he had advised 

* 

them. The conduct of the parties and subsequent 
happenings confirm this fact. They had actual pos¬ 
session of the deed in July, 1926. Xo action was 
taken bv them. Their denials in the answer are en- 
tirelv overcome bv the evidence. 


Fourth Conclusion. 


Appellants' objection to the fourth conclusion is 
based upon their claim that appellees are barred by 
laches. Twp reasons are advanced, namely, that 
the real estate depreciated in value, and that the 
Code provision denies them the right to testify be¬ 
cause of O’Bovle’s death. 


Change in Value of Land. 

It will be noted that every case treating the ques¬ 
tion of change in value of the property, has before it 
the fact that a plaintiff is seeking to recover the 
property itself, which property has greatly in¬ 
creased in value during the period which the plain- 
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tiff could have acted, and failed to act. Or the fact 
that a plaintiff is seeking to require the defendant 
to take property, which has greatly depreciated in 
value during the period which the plaintiff! could 
have acted, and failed to act. A mortgagor can 
never defend against enforcement of the mortgage 
because the property has depreciated, during a pe¬ 
riod which the mortgagee has failed to act. Appel¬ 
lants assumed the debt under the covenant in the 
deed. Their liability could not be affected bv change 

* % j 

in value of the property. Appellees do not seek to 
obtain or dispose of the property. 

But even if appellants’ contention of law; were 
sound, it would be repelled by the evidence.! The 
appellees’ first note did not fall due until September 
6th, 1926. They could not take any action until after 
that date. Mr. Hammond testified the property had 
depreciated about 30% in the beginning of; 1927, 
when he learned of the foreclosure suit. Mrs. Fletcher 
testified that 30% depreciation would be ai con¬ 
servative estimate in December, 1926. Foreclosure 
proceedings were instituted under a prior mortgage 

i 

on December 27th, 1926. The appellants are charged 
with notice of the foreclosure suit. Bee. p. 33.j The 
witness Hammond testified that as soon as he 

i 

learned of the foreclosure proceedings, he placed his 
interests in the hands of an attorney, who advised 
him to await the outcome of the sale. If he had in¬ 
stituted foreclosure proceedings himself, he would 
have had to do so subject to the prior mortgage, and 
under the circumstances of such a suit having al¬ 
ready been instituted, appellees are not charged with 
laches for failing to institute such a suit themselves. 
If appellees had filed this equity suit immediately 
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upon the maturity of the first note, inasmuch as the 
property had already depreciated on or about that 
date, which was on September 6th, 1926, the appel¬ 
lants would have been in no better position, so far as 
the value of the property is concerned, than they 
were when the suit was filed on September 3rd, 1929. 
It is apparent from Hammond’s testimony that he 
was taking* the best steps he knew how to take to 
protect his interests, and was in communication 
with the appellants, through their agent, O’Boyle, 
who stated that the appellants were promising to 

take care of the matter. Certainlv the claimant 

* 

does not file a suit when the debtor is making prom¬ 
ises to take care of the indebtedness. 

It is stated in 10 R. C. L., page 404, as follows: 


“Delay in bringing an action is justified 
where the defendant admits plaintiff’s right, 
or promises to refrain from further acts of 
injury.” 


Parker vs. Bethel Hotel, 96 Tenn. 232; Fawcett 
vs. Fawcett, ,85 Wis. 332; Rignev vs. Takoma Com¬ 
pel.'-' 


9 Wash. 576. 


It is also held that a party’s right is not preju¬ 
diced by lapse of time while suit is pending, and in 
this connection, attention is invited to the pendency 
of the foreclosure proceedings. 


Hart vs. Hawkins, 3 Bibb (Kv.), 502. 

Also that the pendency of negotiations looking to 
a peaceful settlement without suit will also ordinar- 

il v excuse delav. 

• * 

Douglas vs. Ferris, 138 X. Y. 192. 
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The authorities cited by appellants on the| ques¬ 
tion of laches, cannot be applied to the facts in this 
case. A discussion of them will be had to demon¬ 
strate such fact. 

i 

In the case of Ilume vs. Beales Executrix, 17 
Wall. 336, the cestui que trust, after becoming sui 
juris , had knowledge of a breach of trust committed 
thirtv-seven vears before the bill was filed. All the 
grounds of action occurred between twenty and 
thirty years before the suit, during all of which time 
the cestui que trust had full knowledge of the breach 
of trust. 

I 

i 

The part of the opinion of the Court from Patter¬ 
son vs. Hewitt, 195 U. S. 309, as quoted by appel¬ 
lants, is correct, and the principle for which appel¬ 
lees contend. But the main point on which the case 
was settled was not the lapse of time, being I eight 
years, but the fact that in this period large jsums 
were spent by the defendants in developing naming 
property, in which the plaintiffs took no part, orj paid 
no money, although they had a right to do so. In 
1890, three years before they sued, a rich body of 
gold ore was discovered, and gold to the amount of 
several hundred thousands of dollars was takeji out 
before the suit. The Court emphasized the fact that 
there is no class of property more subject to sudden 
and violent fluctuation of value than mining l&nds. 
The plaintiffs were clearly barred by laches. 

In Holgate vs. Eaton, 116 U. S. 33, the wife, being 
the equitable owner of the land, refused to affirm the 
contract her husband made for its sale, and Repu¬ 
diated it. Two years after, when the land! had 
greatly decreased in value, she attempted to do away 
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with the effect of her repudiation, and tender the 
deed. The Court said she couldn’t play “fast and 
loose” with the other parties to suit her pleasure. 
In this case, i the defendant was anxious to get the 
property up until a few months before the deed was 
tendered. Even if he had not wanted it, he would 
not be estopped from setting up laches. When the 
property greatly depreciated in value, she then 
wanted to force the defendant to buy, but it was too 
late, because of the changed condition. These facts 
by analogy can be applied to the appellants in the 
present case. They could have taken action to dis¬ 
affirm, but they did not do so, expecting to resell 
at a profit. When they knew they faced a loss it 
was then too late to disaffirm either as to Pettv or 
O'Boyle in 1927, because they couldn’t play “fast 
and loose.” On the facts shown in this case, had 
they attempted to disaffirm in 1927, after the prop¬ 
erty had depreciated, a plea of laches by O’Boyle 
or Petty would have been good against them, and 
they are now estopped from claiming that an al¬ 
leged and unproven oral disaffirmance in February 
or March, 1927, is a sufficient defense in this action. 

In the case of Taylor vs. Longworth, 14 Pet. 172, 
Nicholas Longworth in 1814 contracted to purchase 
land. In 1825, eleven years later, he filed a bill for 
specific performance. The Court stated the general 
rule as to laches as indicated by appellant, then held 
that the delay in this particular case had not worked 
any hardship, and affirmed a decree for specific per¬ 
formance of a contract made eleven years prior to 
the time of the suit. 

In the case of Twin-Lick Oil Company vs. Mar- 
burv, 91 Y. S. 587, the svllabus states the facts as fob 
lows: 
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“The properly in controversy was usied for 
the production of mineral oil from wOlls, a 
specie of property which is more than any 
other, subject to rapid, frequent and extreme 
fluctuation in value. The director! who 
bought it committed no actual fraud, and the 
other directors of the corporation knew at the 
time of purchase all the facts upon {which 
their rights to avoid the sale depended. jThey 
refused to join with him or pay assessments 
on their stock. And now, four years {after, 
when the hazard was over, and he had lj)y his 
skill, energy and money, made his investment 
profitable, they made their claim.” 

The Court properly held that their bill should be 
dismissed on the ground of their inaction with full 
knowledge of all the conditions, and then seeking to 
assert their rights after the proposition hadjbeen 
made a success. 

i 

In the case of Galliher vs. Cadwell, 145 U. S| 36S, 
the Supreme Court reviews many previous cases in 
that Court on the subject of laches. In thatj case 
there had been a long delay and a great change in 
the value of the land, and it would have worked a 
great hardship on the defendant if relief had {been 
granted to the plaintiff. 

The cited case is quoted in U. S. Ex rel. Giverjs vs. 
Work, 56 App. I). C. 330. On page 332, the Court 
quotes the same quotation as appears on pages 55 
and 56 of appellants’ brief, and adds: 

“Xor can a person avail himself of the de¬ 
fense of laches by changing his position in 
order to create apparent equities with notice 
of the rights of the person against whoni de¬ 
lay is asserted.” 
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This principle is applicable to the present case 
in that the appellants knew from the time they 
signed the contract on September 22nd that they 
would be liable for the deferred purchase price of 
the property, and that someone person or persons 
would have claims against them. With this knowl¬ 
edge, tliev affirmed everything that O’Bovle had 
done, and they cannot now avail themselves of a 
claim of laches, by changing their position in an at¬ 
tempt to disaffirm the contract now, and thus create 
an apparent equity as against the appellees, when 
tliev had knowledge and notice that tliev had author- 
ized the purchase of the land and would be liable to 
whoever might have a claim against them for the 
deferred purchase price. 

In the case of the Erma S., 14 Fed. (2d) GOG, li¬ 
bellant repaired a tug boat on April 5th and received 
$150.00 on account of the repair bill, two weeks later. 
After that the tug was sunk and lav in that condition 
until it was bought, raised and repaired by the claim¬ 
ant. The contest was between a bona fide purchaser 
and one who had had a right to file a libel, but failed 
to do so until after the purchaser, without notice of 
the claim, made the purchase, raised and repaired 
the boat. If is clear that it was not a question of 
the passage of time, but the failure of the libellant 
to assert his rights when he could have done so, and 
then try to assert them against the rights of a bona 
fide purchaser for value without any notice of his 
claim. 


Effect of O’Boyle’s Death. 


Appellants contend that the death of O'Boyle has 
precluded them from taking the witness stand to 
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testify. They rely upon Title 9, Section 9, page 108, 
D. C. Code, as their authority. The Statute does not 
prohibit the tender of a witness. The witness may 
testify if the adverse party does not object. Appel¬ 
lants were not offered as witnesses, so the poipt was 
not raised in the Court below. Appellants have 
placed their own construction upon the effect jot* the 
Statute in question. They did not ask the! Trial 
Court to pass upon it. They now seek to have this 
Court sustain their private interpretation. 

i 

If the Statute has the effect which appellants 
claim, and is far-reaching enough to absolutely bar 
such evidence without objection from the opposing 
counsel, then it follows that the Court has no; right 
to consider the parts of appellants’ answer jwhicli 
contain allegations falling within the prohibition. 
The fact that the answer is sworn to, does not give 
the Court the right to consider allegations which are 
prohibited as evidence by a Statute. ; 


But appellants are in error as to this contention. 
The Statute does not apply, the allegations <j)f the 
answer are not prohibited by the Statute, and the 
appellants were not barred from the witness stand. 

If section 1064 of the Code did apply to disqualify 
appellants from testifying “as to any transaction 
with or declaration or admission” of O’Boyle, ithere 
are many things which were proved in evidence, 
which the appellants could have testified about, 
namely, the statement of Mrs. Fletcher as to the ten 
acres being under a cloud of title, the evidence jas to 
Dr. Horen’s inspection and approval of the prop- 
ertv; a denial of anv knowledge that the agents Iwere 
endeavoring to resell the property, and many other 
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points which can bo readily seen by examining the 
record. 

Careful analysis of section 10f>4 of the Code 
clearly shows that appellants were not disqualified 
by that section. For the purpose of construing this 
section, whenever “other party” is referred to, we 
may substitute the names of Dille and Horen, and 
likewise when the word “deceased” is used, we may 
substitute the name of O’Boyle. With this in mind, 
a careful reading of the statute shows that Dille and 
Horen are not allowed to testify as to any transac¬ 
tion with or declaration or admission of O’Boyle in 
any action between Dille and Horen, or any person 
claiming under Dille and Horen, and the executors, 
administrators, trustees, heirs, devisees, assignees, 
committee, or other persons legally representing 

O’Bovle. This is not an action between Dille and 
* 

Horen, and any person representing any of the rep¬ 
resentative capacities in O’Boyle’s behalf as above 
stated. The appellees are not assignees of O’Boyle, 
and there is no possible legal construction which 
would so class them. They certainly do not come 
within any of the other representative capacities of 
O’Bovle which are designated in the statute. It is 
clear that the purpose of the statute is to protect the 
estate of a dead man, as shown by the facts that the 
decedent’s representatives mentioned are those who 
would be in charge of his assets. Appellants have 
apparently confused the language “in any action 
between said other party or any person claiming un¬ 
der him.” This does not mean any person claiming 
under O’Boyle, but any person claiming under Dille 
and Horen. 
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Furthermore, the statutory disqualification is re¬ 
moved when “the opposite party first testify in rela¬ 
tion to the same.” The appellees offered full evi¬ 
dence as to the entire transaction. The appellants 
were entitled to go into the whole question after the 
“opposite party’’ had first testified “in relation 


to the same.” 

It is therefore urged that the appellees arb enti¬ 
tled to the benefit of all the presumptions which the 
law indulges in such cases, the rule being stated in 
10 R. C. L., page 887, section 36, as follows: j 


“Where the burden is on a party to prove 
a material fact peculiarly within his knowl¬ 
edge and he fails without excuse to tbstifv, 
the presumption according to the weight of 
authoritv arises that his testimonv, if intro- 
duced would be adverse to his contention . . . 
a party’s failure to deny oral admissions at¬ 
tributed to him is considered to create a 
strong presumption that he made the admis¬ 


sions. 




This rule is recognized by this Court. 

In the case of Evans vs. Bell, 49 App. D. 0. 238, 
the Court said as follows: 

i 

“Generally, where a party has it ijn his 
power to call certain witnesses who, he 
claims, are familiar with the subject beijig in¬ 
vestigated, and fails to do so, there is a pre¬ 
sumption that their testimony, if they;were 
called, would not be favorable to his j case. 
MacConnell vs. Wood, 47 App. D. C. 424. 
That rule is applicable here.” 

The same principle is reiterated in Bernhardt vs. 
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City & Suburban Railway Co., 49 App. D. C. 265, at 
page 267. 


In MacCotonell vs. Wood, 47 App. D. C. 424, at 
page 427-428, the Court said: 

“Townsend was the manager of the Phila¬ 
delphia Press, and later had the machine dis¬ 
carded as unsatisfactory. He would cer- 
tainly have known if an agreement existed at 
the time of its installation to subsequently at¬ 
tach a cooling device, or if Ericsson showed 
him a sketch, but, as in the case of the attor¬ 
neys, lie was not put upon the stand. The 
unexplained failure to produce these very 
material witnesses irresistibly leads to the 
inference that their testimony would have 
been unfavorable. ‘Having this evidence 
within his control, and not producing it, it 
must be presumed that it was unfavorable to 
his case.’ Huff vs. Guliek, 38 App. D. C. 
334.” 

In the case of Walking vs. Ensor, 138 Md. 496, the 
Court said: 

“We must not be understood as in any way 
modifying the rule that a defendant has the 
right to rely upon substantial defects either 
in the pleadings or in the case made out by 
the plaintiff. But where a defendant, relying 
upon a supposed technical defect in the alle¬ 
gations or proof of the plaintiff, withholds an 
absolutely conclusive defense, known to him 
at the time of the trial, and then immediately 
available to him without inconvenience or ex¬ 
pense, the principle, that any doubt that may 
exist as to the validity or force of objections 
presented on appeal is to be resolved in favor 
of sustaining the judgment appealed from, 
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should bo applied with more than ordinary 
emphasis.” 

i 

i 

In the case of Dawson vs. Wal tern ever, 91 Mid. 328, 

i 

the Court said as follows: 

i 

i 

j 

“We cannot conceive how a bona fide pur¬ 
chaser and an honest man would not be im¬ 
pelled to come forward at the proper tfme to 
defend his good name and his property. 

i 

i 

“Here is a fraud clearlv established! as to 
Dawson by a number of facts and circum¬ 
stances, some of which implicate Johnston; 
why does he not come forward to vindicate 
his honor? In the forum of conscience is 
he not bound to do so ? Can he remain isilent 
and answer that it is only ‘suspicious circum¬ 
stances’ that implicate, and not proof !j We 
conceive that such conduct is not consistent 
with honest dealing.” 

i 

In Arthur vs. Morrow Bros., 131 Md. 59, at j page 
67, the Court said: 

“The fact that neither of the Morrows 
went on the stand is significant and raijses a 
presumption against them; Dawson vs. jWal- 
temeyer, 91 Md. 328.” j 

The failure of appellants to testify justified the 
presumption that they could not truthfully deny the 
evidence as to the transaction which had been intro¬ 
duced. Furthermore, the appellants had sufficient 
knowledge to have enabled them to take action while 
0 'Bovle was alive. 


i 

i 

i 

i 
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EQUITABLE ESTOPPEL. 


Appellees contend that the law of Equitable Es¬ 
toppel applies with full force to the appellants in 
this case. Appellants rely on the allegations of their 
answer denying authority of O’Bovle to modify the 
terms of the contract, and denying knowledge of the 
covenant in the deed. They rely upon an allegation 
that they decided they would not exercise their op¬ 
tion upon a so-called option agreement. They claim 
that if they had a good defense against O’Boyle, 
such defense is good in this case. Their discussion 
on these subjects has been made without any consid¬ 
eration of the law of Equitable Estoppel, and the 
application of that law to the facts in this case. 

The appellants fall directly within the law as 
stated in 10 R. C. L. 401, as follows: 

“If the circumstances are such as to show 
an intention on the part of the claimant to 
reserve to himself a right of election to affirm 
or repudiate a contract, according to the 
event ithereof, and this delay is attributable 
to nothing other than a desire to wait the 
event and repudiate it if it turn out to be a 
bad contract, and claim the benefit of it if it 
turn out to be a good one, equity will not ren¬ 
der him anv aid.” 

The law is further stated, with reference to equit¬ 
able estoppel, in 10 R. C. L., page 694, section 22, as 
follows: 


“The doctrine of equitable estoppel is fre¬ 
quently applied to transactions in which ii 
is found that it would be unconscionable to 
permit a person to maintain a position incon- 
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sistent with one in which he has acquiesced or 
of which he has accepted any benefit. In or¬ 
der to raise an estoppel by acquiescence the 
party estopped must have been aware of his 
own rights and have perceived that the jollier 
party was acting on a mistaken notion bf his 
rights. But it seems that the acquiescence 
need not involve anything in the nature of a 
positive affirmation, as the rule is well Recog¬ 
nized that when a party with full knowledge, 
or with sufficient notice or means of knowl¬ 
edge, of his rights and of all the material 
facts, remains inactive for a considerable 
time or abstains from impeaching the trans¬ 
action, so that the other party is induced to 
suppose that it is recognized, this is acquies¬ 
cence, and the transaction, although origi¬ 
nally impeachable, becomes unimpeachable. 
And so also the acceptance of any benefit 
from a transaction or contract, with knowl¬ 
edge or notice of the facts and rights] will 
create an estoppel. The investigator will find 
many instances of the application of this doc¬ 
trine in the discussion of the various ! rela¬ 
tions and transactions hereafter referred 
to.” ! 

i 

j 

The law of equitable estoppel as to principal and 
agent is also stated in 10 R. C. L., page 765, section 
83, as follows: 

7 ! 

| 

“If one holds out another as his agenjt, he 
is estopped to repudiate the acts of suchi per¬ 
son within the scope of his ostensible author¬ 
ity, and in determining the liability of the 
principal the question is not what authority 
was in fact or intended to be given th the 
agent, but what authority was a third pejrson 
dealing with him justified, from the acts of 
the principal, in believing given to him. [The 


i 

i 

i 


i 
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principal is estopped from denying his 
agent's representation, as against a third 
person, where he has clothed the agent with 
power to do an act to which such representa¬ 
tion relates. And when a principal, with 
knowledge of the facts, adopts and takes the 
benefit of the acts of his agent, he cannot 
afterwards impeach the agent's acts in that 
particular. But a principal does not by ac¬ 
cepting, without knowledge of the source, 
monev on account from an agent who secures 
it by executing a note in the name of the prin¬ 
cipal without authority render himself liable 
on the note, on the theory that, having ac¬ 
cepted the benefit of the loan, he cannot re¬ 
pudiate liability for it. Where an agent act¬ 
ing, as he supposed, for the best interest of 
his distant principal, has gone beyond his in¬ 
structions, if the principal does not choose to 
affirm; the act it is his duty, when informed of 
the agent’s act, to give immediate informa¬ 
tion of his repudiation.” 


In the case of Pratt Land and Improvement Com- 
pany vs. McClain, 135 Ala. 452, the Court held as 
follows: 


“The doctrine of laches is founded on the 
inequity of allowing a party claiming a right 
to avoid or affirm a transaction, to unneces- 
sarilv hold the right in abevance, either to be 
enlightened by subsequent happenings as how 
he will elect, or so that he will acquire an un¬ 
due advantage over the other party by reason 
of changed conditions.” 

In the case of Irish vs. Antioch College, 12G Ill. 

Rep. 474, the Court states at page 484: 

“The rule is, that the owner of the equity 
of redemption should avail himself in apt 
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time of irregularities in a sale under a power 
of sale in a mortgage or deed of trustj, and 
that his failure to do so will constitute laches. 
It is not permissable for him to lie by and 
await events, and have the power, at any time 
in the future, to let the sale stand, or to javoid 
it, according as it may be found then for his 
interest to do. There should be promptitude 
of action within a reasonable time.” 


The attitude of this Court upon a situation which 
must result upon loss to one of two parties is sjiown 
in the recent case of Davison vs. Morgan, decided 
May 4th, 1931. The opinion by Mr. Chief Justice 
Martin stated as follows: ! 


“Where situations have been created by 
the action, inaction or negligence of parties, 
they should not be permitted to take advan¬ 
tage of them to the detriment of those inno¬ 
cent persons who have been without negli- 
genee of their own, led to act upon such situa¬ 
tions. (Mr. Justice Morris in Carusi vs. |Sav- 
ary, 6 App. D. C. 344.) In general it may be 
said that if a situation arises which musf re¬ 
sult in loss to one of two parties, that j one 
must suffer whose negligence has brought the 
situation about.” 


The appellants claim they notified O’Boyle “dur¬ 
ing Februarv or March, 1926” “that they would! not 
exercise their rights under said agreement.” They 
knew the deal was closed in September, 1925, land 
that the papers would be on record. They took no 
real action to disaffirm. They did nothing which 
would constitute notice to the public that the land 
records were open to any question or any defense 
by them. In April, 1926, appellees purchased I the 


75 


i 




notes after an examination of the land records, 
which disclosed appellants were the owners of the 
property, and had assumed and agreed to pay the 
mortgage. The appellants have created a situation 
by their “action, inaction or negligence,” to the det¬ 
riment of the appellees, being innocent persons who 
have been without negligence of their own, led to act 
upon such a situation. The situation has arisen in 
which loss must result to appellants or to appellees. 
The appellants must suffer, as their negligence has 
brought the loss about. 

EFFECT OF FINDINGS OF FACT. 

The Court’s Findings of Fact, Kec., pages 15-19, 
are based on and supported by the evidence in the 
case. The Conclusions of Law, Rec., page 19, state 
tlie legal effect of the Facts found. The Court finds 
that O’Boyle was an agent of appellants; that appel¬ 
lants ratified and affirmed 0’Boyle’s transactions 
and are bound by the covenant in the deed; that the 
appellees are not guilty of laches; that the appel¬ 
lants were negligent in failing to duly seek relief 
from the matters which they now attempt to inter¬ 
pose as a defense; that the appellants are estopped, 
as to the appellees, by their conduct to rely upon the 
defense of an alleged recission of the transaction. 

The decisions of this Court on the effect of Find¬ 
ings of Fact preclude any change in the Facts as 
found bv the Court, taking into consideration the 

• 7 v f 

evidence on which they are based. 

In the case of Fries Beall and Sharp Co. vs. Liv¬ 
ingstone, 5fi> App. D. C. 209, the Court said: 


I 

i 

i 


i 

i 

i 

“The case having* been tried without ja jury, 
the findings of fact of the Court, where based 
upon substantial evidence, have the force and 
effect of a jury verdict.” 

j 

In Manning vs. American Security and: Trust 
Company, 50 App. D. C. 194, a proceeding in jequity, 
the Court said: 

I 

i 

“The findings of fact by a chancellor are 
highly persuasive to the reviewing Court, and 
will not be disturbed except for manifjest er¬ 
ror.” 

i 

| 

In Howard vs. Holmes, 52 App. I). C. 93,| a pro¬ 
ceeding in equity, the Court said: 


‘‘While in equity cases questions of fact as 
well as of law are open to appellate review, 
where testimony has been taken id open 
Court, as in this instance, with full opportu¬ 
nity to observe the demeanor of witnesses, the 
conclusions of the Chancellor upon isdues of 
fact are highly persuasive.” 


The above principles have been applied in num¬ 
ber of decisions of this Court, which will not be cited 
as those above clearlv indicate the Court’s attitude. 

•j 

i 

I 

CONCLUSION. 

| 

In view of the length of this brief, no attempt will 

be made to summarize the points, as it is believed 

thev have all been fullv covered. 

* • 


The case presents an unusual situation, in tljiat ap¬ 
pellants rely upon the unproven allegations of their 

i 


i 


i 

i 


i 

i 
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sworn answer. Thev seek a reversal because of the 
allegations contained in their answer. There argu¬ 
ment on the facts and on the law is based upon the 
facts contained in their answer, and the law as ap¬ 
plied to those facts. They entirely disregard the 
evidence in the case, and fail to apply the principles 
of the decisions quoted by them to the facts shown 

bv the evidence in this case. 

* •> . 

Because,of all the reasons set forth in this brief, 
the appellees believe that this Court should and will 
affirm the decree of the Court below. 

Respectfully submitted, 

Leon Pretzfelder, 

Francis M. Sullivan, 
Herbert R. Grossman, 

Attorneys for Appellees. 


78 




